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OSHA’S PROPOSED ERGONOMICS STANDARD:
ITS IMPACT ON SMALL BUSINESS

THURSDAY, APRIL 13, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON REGULATORY REFORM
AND PAPERWORK REDUCTION,
COMMITTEE ON SMALL BUSINESS,
Washington, DC.

The subcommittee met at 10:35 a.m. in room 2360 of the Ray-
burn House Office Building, the Honorable Sue Kelly, chairwoman
of the subcommittee, presiding.

Chairwoman KELLY [presiding]. Good morning. Today the Sub-
committee on Regulatory Reform and Paperwork Reduction is
meeting to discuss the Occupational Safety and Health Administra-
tion’s proposed ergonomics program standard. I am going to call it
OSHA from now on, because you all know what OSHA is.

OSHA released the proposed rule and accompanying material for
comment by interested parties on November 23, 1999. The material
for comment was voluminous and included a 300-page Federal Reg-
ister notice and an 1100-page economic analysis. Despite more than
a thousand requests for an extension of the comment period, OSHA
maintains that comments would be due on February 1st, 2000.
With only five days left in the comment period, OSHA then ex-
tended the comment deadline by 30 days to March 2d, 2000.

One of the concerns that I have with OSHA at this point, Mr.
Jeffress, I have to just say we didn’t get your testimony until al-
most 6:00 o’clock last night, so I had to stay up very late to have
a chance to read it. I really am very concerned about the fact that
it didn’t get in here on time. There is a committee rule that it
should be here earlier, and I think you know that.

Mr. JEFFRESS. I apologize to you for that being late.

Chairwoman KELLY. I think this may be, perhaps, indicative of
OSHA’s procedures, where it is a normal operating standard of
being a little late here, despite the fact that the invitation letter
and the committee rules require that all testimony be delivered 48
hours in advance of the hearing. OSHA didn’t get it to us until last
night, so I really am concerned that, if we ask you to come back,
and if you are willing to come back, Mr. Jeffress, that OSHA will
come back within our committee rules and get that 48 hours in ad-
vance to us so that I don’t have to stay up until midnight to read
it.

Any Chairman would ask the same of you. I hope it is not indic-
ative of how OSHA plans to conduct the rest of the proceeding im-
plementing the proposed standard.

o))
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OSHA has made it abundantly clear that you intend to issue a
final standard by the end of the year. In response to the notice of
proposed rulemaking, OSHA received some 7000 comments. In ad-
dition, many organizations, small business owners, union rep-
resentatives, and individual workers have agreed to testify before
public hearings being held by OSHA on the proposed standard. Ob-
viously, there is a great deal of interest in the proposed standard,
especially considering the amount of effort that is needed to submit
written comments to a Federal agency or appear at a hearing.

I am going to go back to your late testimony. It is a big effort
on the part of people to get here to submit their testimony. I had
the testimony from these folks who are testifying 48 hours in ad-
vance, but you are here in Washington, Mr. Jeffress, and I didn’t
get it. So, I think it is important that small business owners who
generally have more significant things to worry about, like oper-
ating their businesses than filing comments with a Federal agency
on a proposed rule, be treated with due consideration by OSHA.

This interest really has been confirmed on the part of small busi-
ness in this ergonomics rule. The interest has been confirmed in
my discussions with a lot of the small business owners in my dis-
trict. I have to say that they have been coming up and talking with
me even as I walk down the street in my village.

The small business owners, as we will hear today, strive to pro-
vide the safest working environment for their employees. Now, all
of a sudden, they are being told by OSHA that they have to do
more. These small business owners certainly would do more if they
knew what to do.

The proposed standard, although written in plain English, is dif-
ficult to understand and may leave far too much discretion in the
hands of OSHA inspectors in assessing compliance. So, it is not
surprising to find that many small business owners are confused
over how they will comply and what costs of compliance will be.

Even if they are going to be able to comply, it is very important
for OSHA to understand these concerns. It is one of the primary
reasons for holding the hearing, to ensure that OSHA understands
that small businesses are different from large businesses in terms
of financial resources, technical expertise, and daily operation.
OSHA needs to take that into account in developing a final rule.

Otherwise, I fear segregation. Workers for larger enterprises will
get ergonomic protections, because their employers can figure out
how to comply with the standard while employees of smaller busi-
nesses do not, because OSHA has abdicated its responsibility to
draft a rule that actually provides scientific, identifiable workplace
and engineering practice guidelines to substantially reduce or
eliminate ergonomic hazards.

The proposed standard is one of the most far-reaching initiatives
ever undertaken by OSHA or, for that matter, any Federal regu-
latory agency that is going to affect the vast majority of small busi-
nesses throughout the United States. As a result, I look forward to
the hearing even though it may be very long. However, given the
importance of the issue, it is critical that we in Congress devote the
necessary time to understanding the ramifications of this regu-
latory initiative.
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Let me just simply stop here and ask if anyone else—Mr.
Pascrell, do you have an opening statement you would like to
make.

I am going to call on Mr. Pascrell.

Mr. PAsScrRELL. First, I want to thank my good friend, Chair-
woman Kelly, for holding this hearing today so we can examine the
proposed ergonomic standard. Hopefully, this committee will be
able to keep the level of bipartisanship that it always has in the
past.

For the past few days again, I have been examining these stand-
ards, and I have heard the concerns of many sides. Some small
business owners look at the OSHA proposal and are skeptical
about how the standard will affect their business. They have asked
what the costs will be. Legitimate questions. Who will be there to
help them? Very legitimate questions.

I am truly confident that Assistant Secretary Jeffress will be able
to alleviate those fears. That is what I am counting on this morn-
ing as we move away from the lock-step approach which we had
just a few years ago. That is horrible. That is a bureaucracy which
attains no objective, really, except frustration.

I think we are making progress here. Each year, 1.8 million
workers experience injuries related to overexertion, repetitive mo-
tions. Six hundred thousand [600,000] are injured severely enough
to require time off from work. These disorders cost employers be-
tween $15 billion and $20 billion.

If we can prevent these things from happening, it will be to the
advantage of businesses all across America. If we can do it within
cost, within reason, this is what we should be trying to do.

The evidence is that MSDs caused by ergonomics hazards are the
biggest safety problem in our workplaces today, and something
must be done about it. We should use this opportunity, therefore,
to look at the pain and suffering being experienced by our workers,
much of which can easily be averted. We are talking about real
people who, I believe, need and deserve the standard to avert po-
tentially crippling injuries. This is really an issue that hits home
in my district, where there’s 1100 manufacturing firms.

While I surely do not want to see them overly burdened by the
government, God knows they are already. Those firms do employ
57,000 people, all of whom must be protected against MSDs.

This threat of injury is out there, and what OSHA recommends
are common-sense solutions that will make a difference in their
lives. The proposal is not designed, as I see it now, to create mas-
sive penalties and paperwork, because, if it was, I am not going to
support it. To me, it looks to create a scenario where the problems
of ergonomic injuries are abated rather than prosecuted. We are
doing in this area what we have attempted to do in the environ-
mental situation, working together to move away from prosecution
to abatement of problems together.

I would like to recount the example of a New Jersey door assem-
bly plant, where a consultant was informed by employees of wrist
discomfort and pain from the repetitive motion caused by tight-
ening the screws with a regular, straight screwdriver. Pretty ele-
mental. Among other recommendations made by the consultant in
his report to the employer, it was suggested that pistol-grip screw-
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drivers replace the straight ones at an increased cost of $25 per
screwdriver. The employer implemented the recommendation, and
it resulted in a dramatic reduction in injuries, especially wrist
problems associated with the operation.

The proposed rule we examine today is a significant step toward
ensuring the health of millions nationwide. Hundreds of companies
who have implemented changes in ergonomic design have saved
money, increased productivity, and they pay less in workers’ com-
pensation costs. I hope that is an objective of everybody in this
room.

In conclusion, I think balancing the safety of workers and main-
taining the viability of small business is a goal that, with proper
communication and interaction, can be achieved. We would be ter-
ribly remiss today if we focus solely on the impact this proposed
rule will have on our business. We must look closely and, in my
view, strongly support the benefits and protections that this rule
will give to our workers. The aims of OSHA’s proposed rule are
laudable, and we should not lose sight of that. I am hopeful that
we will be able to find common ground, which we did in the envi-
ronmental area. We must do so here. So, I would like to thank my
friend, the Chairwoman from New York, for being so accommo-
dating in setting up the hearing. I look forward to the testimony.
Thank you.

Chairwoman KELLY. Thank you very much, Mr. Pascrell. I was
happy to move the hearing so that we could accommodate your
schedule. Mr. Manzullo has informed me he does not have an open-
ing statement.

So, I am going to move directly to the first panel, who will be
the Honorable Charles N. Jeffress, the Assistant Secretary of
Labor, and the Administrator of OSHA. I am interested in hearing
from Mr. Jeffress on his views concerning small business compli-
ance, the cost thereof, and the alternatives that will be considered
in reducing the potentially adverse consequences on small busi-
nesses.

Mr. Jeffress, we are going to go directly to you.

STATEMENT OF MR. CHARLES JEFFRESS, ASSISTANT
SECRETARY OF LABOR, ADMINISTRATOR OF OSHA

Mr. JEFFRESS. Thank you, Madam Chair. I am happy to be here
with you.

Let me call your attention to a new publication in the past two
weeks that OSHA has produced for small businesses, Questions
and Answers for Small Business Employers, with information on
OSHA, how it operates, what to expect from us, and where to go
for help. It is a part of our continuing effort to reach out to small
business, to assist small business to protect their workers.

Our goal here is to keep people from getting hurt, the same goal
the businesses have. I think they have a common goal, and, to the
extent we can promote it and educate people through materials like
this, we seek to do that.

Work-related musculoskeletal disorders, which I am going to call
MSDs for simplicity’s sake, are the most widespread occupational
health problem facing our country today.
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As Mr. Pascrell said, nearly two million workers suffer MSDs on
the job. More than 600,000 have to lose time from the job as a re-
sult of these injuries. While the median number of days lost is
seven, the most severe injuries of this type can put people out of
work for months, and even permanently disable them.

In addition, from the employer’s point of view, not only are peo-
ple being hurt and made less productive, one out of every three dol-
lars that they spend on workers’ compensation goes for MSDs. Not
only is this a burden for America’s workers in terms of ergonomics,
it is a major burden for American businesses. As Mr. Pascrell said,
the direct costs attributable to MSDs are between $15 billion and
$20 billion each year, and every year total costs ranging upwards
to $60 billion. Reducing the total on workers as proposed through
this ergonomic standard will also reduce the financial burden on
American businesses.

As businesses throughout the country have proven, good
ergonomics is good economics. Thousands of employers across the
country are proving that everyday.

The human dimension of this problem is striking. Now, let me
give you a couple of examples. Ursula Stafford, a 24-year-old para-
professional in the New York City school district—She was as-
signed to assist a paralyzed student who uses a wheelchair. The
student weighed 250 pounds. Ursula weighed 122. She received no
training on how to lift the student, which she had to do to assist
the student to go to the bathroom, for example. Nor did her em-
ployer provide any lifting equipment. Ursula worked only two days
before seriously injuring her back on the third day. She had a her-
niated disc and spasms in her neck. Today, she wears a back brace.
She endures constant pain. She has been told she may not be able
to have children, because her back cannot support the weight of a
pregnancy. Compounding this tragedy is the fact the Ursula’s pred-
ecessor was hurt in exactly the same way. Under the requirements
of our proposal, Ursula’s employer would have been required to fix
this hazard after the first injury occurred, and she might never
have been hurt.

Then there is Walt Frazier, a 41-year-old poultry worker. For
nearly nine years, Walt worked as a live hanger in a chicken proc-
essing plant. He stood beside the processing line, stretched over a
barrier bar designed to contain the chickens, grabbed the chickens
by the legs, and then stretched upward to hang the chickens onto
the shackles. He repeated this process once every three seconds.
That is 10,000 times a day, 50,000 times a week, two and a half
million times every year. Finally, in 1998, barely able to lift 20
pounds and unable to perform many daily household chores, he
agreed with his doctors’ recommendations and had the first of four
surgeries in an attempt to repair his damaged hands. In addition
to severe hand problems, Walter has lower back pain and severe
and chronic arthritis in his hands and shoulders.

Another worker lost her job. Mary, a nurse in Oregon. She sus-
tained a back injury. She worked on light duty for a year. Then,
her hospital told her to find another job, because they did not have
anything for her to do. Today, she works at different part-time jobs
in different locations and can no longer provide patient care.
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Workers shouldn’t have to suffer like this. Many businesses, both
large and small, have already demonstrated the value of
ergonomics programs.

Enid Memorial Hospital’s small nursing care facility in Okla-
homa instituted an ergonomics program focused on back injury pre-
vention. They presented a program to staff through lectures, vid-
eos, hand-outs, demonstrations. The facility purchased mechanical
lifts and made them available throughout the establishment in ’97
to ’98. This practical ergonomics program cut their rate of work-re-
lated injuries by almost 75 percent. They reduced the number of
associated lost workdays by over 85 percent.

Another example. A 25-person lumber yard in Ohio developed
checklists for use by each of their employees in evaluating the ergo-
nomic appropriateness of their personal protective equipment, their
mechanical equipment, and their overall workplace. The lumber
yard completely redesigned their work stations in 1994. As of July
of last year, they had not had any lost time injuries since strength-
ening their program.

Another company, Ultra Tool & Plastics, a New York plastics
product manufacturer, implemented an ergonomics program that
cut injuries by 70 percent, reduced lost workdays by 80 percent by
their solutions they put in place. This is a small employer pur-
chasing ergonomic chairs for production employees, providing back
safety training, installing robot presses to eliminate the need for
production employees to reach for parts, and making pallet jacks
available for metal bins to allow height adjustments.

These are only a few examples among many that are available.

We published our 11-page ergonomics standard, which I have
right here. That’s the total ergonomics standard, the total rules
that the employer has to read.

We published our standard in November. It is based on sound
scientific evidence, including findings by the National Academy of
Sciences that strongly supports two basic conclusions. One, there is
a positive relationship between work-related musculoskeletal dis-
orders and the workplace. Two, ergonomics programs and specific
ergonomic interventions can reduce these injuries.

We are providing ample opportunity for the public to provide
input on the ergonomics proposal. As the Chairwoman said, we
have heard from more than 7000 stakeholders during our hundred-
day prehearing comment period. We are now in the midst of nine
weeks of public hearings on the proposal. During the hearings, we
expect to hear from more than a thousand witnesses, including rep-
resentatives of large and small businesses, small business owners,
employee representatives, and individual workers, as well as physi-
cians, ergonomists, occupational health nurses, and others. Not
only was there a pre-hearing comment period and nine weeks of
hearings, participants who have filed a notice of intent to appear
will also have an additional 90 days after the close of the hearing
to submit further comments. In total, the combined period which
interested members of the public will have to comment on OSHA’s
proposal exceeds eight months. This period is in addition to the
small business panel review process conducted under SBREFA, the
opportunity for comment after that process is concluded, and the
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more than eight years of dialogue that have occurred since OSHA
issued its advance notice of proposed rulemaking in 1992.

Our proposed standard relies on a practical, flexible approach. It
is not one-size-fits-all. It is an approach that can be tailored to in-
dividual companies. It is an approach that reflects best industry
practices. It would require general industry employers to address
ergonomics for manual handling and manufacturing production
jobs, where we know the problems are most severe. It requires
other general industry employers to act only when someone is hurt.

The proposal identifies six elements for a full program—manage-
ment leadership and employee participations, hazard information
and reporting, job hazard analysis and control, training, MSD man-
agement, and program evaluations. The ergonomics program need
not cover all jobs in the workplace.

Only MSDs caused by a work activity that is a core element of
an employee’s job or a significant part of her work will trigger cov-
erage. Because the proposed standard is only triggered when an
MSD is reported, its protectiveness relies heavily on workers’ will-
ingness and ability to raise problems when they occur.

Evidence shows that employees are reluctant to report symptoms
if doing so might cause them to miss work and lose pay. Therefore,
we have proposed that workers whose injuries prevent them from
working could receive 90 percent of their net pay and 100 percent
of their benefits to eliminate any economic loss as a result of their
injuries. This proposal is roughly equivalent to the two-thirds of
pre-tax pay of gross pay that workers receive under most state
workers’ compensation programs. But, this provision is not about
worker pay. It is about injury prevention. It is designed to encour-
age early reporting and intervention, which is to the worker’s ben-
efit and the employer’s benefit. We have included similar provisions
in several other standards, including those on asbestos, cotton dust,
formaldehyde, lead, methylene chloride, benzene, and cadmium.

We estimate that this proposed standard will prevent about three
million work-related MSDs over the next ten years and save an es-
timated $9 billion annually for American employers in terms of lost
production, administrative and other direct costs. The total benefit
for American businesses far outweighs the estimated $4.2 billion
annual cost of the program.

As requested by Mr. Pascrell and Ms. Kelly, we paid close atten-
tion to the unique needs of small businesses as we have developed
this proposal. We have drafted the 11-page proposal in a question
and answer format, as you requested, that is written in plain lan-
guage. The proposal also exempts businesses with ten or fewer em-
ployees from recordkeeping requirements. It extends the phase-in
requirements for up to three years for implementing engineering
controls.

In accordance with the Small Business Regulatory Enforcement
Fairness Act, OSHA, the Office of Management and Budget, and
the Small Business Administration convened a panel to review and
comment on a working draft of the ergonomics proposal last year.
We then made changes, both to our economic analysis and to the
proposal after the panel’s review and the input from small busi-
nesses. Those changes included refining of the work restriction pro-
vision that I just mentioned. We increased the cost estimates based



8

on what people told us. We added the quick-fix option. The draft
that we provided to SBREFA panel employers said you have to put
a full program in place if an MSD occurs. After listening to small
businesses, small businesses said, “Gee, if I have one problem job
and I can fix it right away and it doesn’t give me any further prob-
lems, why, I don’t have to do the full program.” We listened. We
heard that. We inserted the quick-fix option, so, if you identify a
problem job, fix it. No problems. In ninety days, you are done.

You don’t have to put the full program in place. In addition to
drafting a standard that places a minimal burden on small busi-
nesses, we plan to provide extensive assistance to small businesses,
as you requested, to assist with compliance—publications, check-
lists, training grants, information sheets that will help employers
provide their employees with information on ergonomics. We also
will use Internet-based materials, outreach sessions, and our free
consultation program available through state agencies. Every small
employer that needs help will be able to contact one of OSHA’s
state consultation programs for free assistance on-site to decide
whether they need a program and what to do if they need one.

We are also undertaking extensive efforts to train our compliance
staff. Our Training Institute already trains our compliance officers
about ergonomics, since we have been addressing ergonomic issues
for more than ten years. Consistent with our standard practice,
whenever we promulgate a new standard, we will revise our
courses based on the final rule and assure that all compliance offi-
cers who perform ergonomics inspections receive updated training.

MSDs have a very measurable impact on the lives and careers
of American workers. Companies that have worked to prevent
these injuries with sound programs have often improved their pro-
ductivity, drastically reduced their workers’ compensation costs,
and improved job satisfaction. We believe that same opportunity for
a safer workplace must be extended to other workers whose liveli-
hoods and careers remain at risk. Preventable hazards too often
mean the difference between a happy, healthy, productive worker
and one whose life and career may forever be changed by the mis-
ery of chronic pain from a needless injury.

Madam Chairman, I will be happy to respond to questions.

[Mr. Jeffress’ statement may be found in appendix]

Chairwoman KELLY. Thank you very much, Mr. Jeffress. I obvi-
ously have obviously a number of questions that I would like to
ask, but I am just going to ask one right now.

I might ask a follow-up, but then I am going to let the other peo-
ple speak and ask their questions before I go back to finish with
my questioning.

As I said in my opening statement, no one denies that the inju-
ries suffered by individuals that you cite are not a problem in the
workforce. My concern is whether the rule that you are promul-
gating will prevent these injuries from Occurring. Telling small
businesses that we have a problem but not telling them how to fix
it leaves it up to them to figure out.

As a former small business owner, I have to tell you that I
wouldn’t necessarily be able to fix a problem and fix it correctly ac-
cording to what your inspector might say, because I don’t know
how to fix it without some kind of expert advice and consultation
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or something that is carefully delineated in what you are promul-
gating.

So, do you plan to tell small businesses how to fix a particular
injury?

Mr. JEFFRESS. There are a number of ways we are going to ad-
dress this issue.

What we heard when we met with small businesses and other
stakeholders prior to issuing this proposal was every business is
different. There is no one fix that will work for every business, so
d}(l)n’t put a rule in place that mandates that everybody do the same
thing.

We ask, then, how do we put a rule in place? What kind of rule
should we have? We were told, “tell us the elements of a program
that makes sense”, which is what our rule now does based on the
aftual practice of businesses that have ergonomics programs in
place.

The rule says there are six principles important to follow in es-
tablishing programs—getting leadership from your management,
involvement from your employees, training your employees, ana-
lyzing your hazards and fixing them, giving medical treatment to
employees who need it, evaluating the program. So, those prin-
ciples are what’s required by this rule. There is no one fix, because
each business is going to be different.

So, the question that you asked, then, is, okay, the small busi-
ness understands the principles. How do they get an idea of what
fix works? We will be producing and have produced examples of so-
lutions that work for different businesses. Our expert advisers on
the Internet that we have on other subjects, for instance, allow a
small business to hit on the Internet, ask about their particular
business, what kinds of hazards can be expected, and how to fix
those hazards. With respect to ergonomics, here is a booklet, for in-
stance, that has been prepared by the Consultation Program in the
state of California, that is available to small businesses and is an
example of the kinds of information which you have just asked us
to provide for small businesses. We have in here pictures of solu-
tions that work. We have specific solutions for different types of
workplaces. This type of information will be available in print form
and over the Internet and in person through state consultants.

So, a small business employer who determines that they have
problems and wants help can get specific advice, can get on-site
help, but is required not to put any specific solution in place but
to put a program in place that fits their workplace.

Chairwoman KELLY. I am going to ask a follow-up question here.

OSHA determined that this rule is significant under the Regu-
latory Flexibility Act.

According to SBREFA, OSHA is required to draft a compliance
guide for use by the small businesses. When are you going to that?
When are you going to get that drafted? I am going to ask you sev-
eral questions here.

The final rule has to be issued for publication in the Federal Reg-
ister, so small businesses have material to help them comply. Or,
is that going to be done later? Is that going to be done after the
rule gets promulgated, and shouldn’t you be trying to develop a
compliance guide along with this final standard?
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Mr. JEFFRESS. Yes, we will publish a final compliance guide.

As you indicated, that guide has to give guidance on how to com-
ply with the final rule.

The final rule is now up for hearing. We are listening to people.
We will be making modifications to our proposal based on what we
hear to improve the rule, so the compliance guide cannot be written
finally until the final rule is in place.

The final rule has a three-year phase-in for engineering controls
for small businesses, a two-year phase-in for job hazard analysis.

We are already publishing, as I say, lots of advice on how to put
ergonomic solutions in place and what works. The specific compli-
ance guide that we are developing will be issued after the final rule
is issued.

Chairwoman KELLY. Well, I have looked through this. I hope you
are going to give people more than something like this.

One of the things that I find disturbing about this is that you
have lifted that 11-page guide that you have offered to people. You
say all they have to do is read that, and they will have a clear un-
derstanding of what it is you are trying to do. If I understood you
correctly, that is what you said.

Mr. JEFFRESS. I said to read this to determine if they are covered
by this rule and what it is they are required to do.

Chairwoman KeELLY. Well, on page 1077 of your Economic Anal-
ysis, you note that the preamble has additional definitions of key
items in the regulatory text. So, somebody reads that 11-page rule
and your own analysis doesn’t support reading just 11 pages is
going to give anybody the full information that they need.

I want to know if you want to comment on that.

Mr. JEFFRESS. Yes, ma’am. I would suggest to you that the prac-
tical application of rules like this is being done every day in work-
places across this country. Earlier this week, I was in two work-
places in Illinois, NCS, Incorporated, in Rockford and at Dayco in
North Aurora, Illinois. In both of those cases, meeting with the
owner of the businesses, I talked to them about how do you identify
these problems.

How is it you figure out that you’ve got a problem that needs ad-
dressing? Their comment to me was this doesn’t take any expert.
In the case of Dayco, the person was applying a rust inhibitor to
a flywheel, had to get up underneath a conveyer, and squeeze her
handgun like this, and then get on top of the conveyor and squeeze
again like that. He said it is pretty clear that is a problem for us.
It is a problem for that employee. They fixed that problem for $200.
They fixed that problem and prevented injuries to their employees.
That’s the kind of thing that employers are required to do. That is
the kind of thing employers can do, and that is the thing they are
doing without having to read thousands of pages of information.

Chairwoman KELLY. Mr. Jeffress, I am sorry to keep going, be-
cause I really want to let these other people go.

I do have a whole lot of questions for you. This is just the begin-
ning. Sorry about that, but this raises so many issues, and, as a
small businesswoman, I care ardently that people really get it
right, just as you do.

I want to make sure that workers get protected, but I also want
to make sure that the small businesses understand what it is you
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are trying to get them to do. You just said that it doesn’t take any
expert, is what you heard, for them to define what needs to be
done. On the other hand, how do we know from what you have
written so far, and from what I understand from all of the things
that I have read, I don’t know, as a small businesswoman, that
what I do is going to meet the criterion of your inspector who
comes in.

That’s the rub. That is the real rub, is when your inspector
comes in—every inspector. It is going to be a little like, if you will
forgive me, the IRS. When they come in, they are going to play
“aha, I got ya.” Some of them will, because that is just the nature
of human beings. I am very concerned for the small businesses who
get caught in that trap. That is all I am going to say on that, be-
cause we can go back to that a little bit later. But, I am raising
a cautionary flag to you, sir, that, when you do your training for
the%e people, that they understand that is not the government’s at-
titude.

Mr. JEFFRESS. I assure you consistency is important to us and
every compliance officer calls things the same way.

But, what is most important to us is reducing injuries and ill-
nesses. It’s not the “gotcha.” It’s not the violations of the rules we
are looking for. We are looking to help employers protect their em-
ployees. That is why our compliance officers are out there.

Chairwoman KELLY. I hope you put those words in large-type on
the wall.

Thanks. I am going to go now to Mr. Pascrell.

Mr. PASCRELL. Mr. Jeffress, we are facing a philosophical abyss
here. That depends if we want to take you back five years or you
want to go here. But, I think we are going to get there. I think we
will get to the center eventually.

To those who believe that we can do all of these things through
self-examination—I believe in self-examination. No question about
it, but I also believe that, through the state of the art, through
science, we can help the worker who is on the job without bank-
rupting the company so that he is not on the job any longer. This
is what your objective is, I hope. Is that correct?

Mr. JEFFRESS. Yes, sir.

Mr. PASCRELL. I've got to tell you, though, I am very frustrated
at rules that exist and are created by us and Federal agencies, and
there’s no way to monitor these things.

I mentioned to you before new laws and new rules that went into
effect about our fire departments throughout the United States of
America. There’s 32,000 fire departments. You promulgated a
rule—OSHA did in terms of fighting fires, that, whenever this went
to multiple alarm, when two men or two women were in regardless,
two had to be outside, one monitoring the situation. That rule was
promulgated over a year ago. Seventy percent of the departments
are not complying.

You could have all the rules in the world. You can have all the
laws in the world, which leads me to believe that the best thing
that we can do is make sure we try—we are all finite beings—to
get it as right as possible in the beginning. So, don’t be too quick,
and I will say this in a declarative way. Don’t be too quick to jump
to put this rule into effect, to hear from a lot of folks.
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I believe there should be a standard, but we have graduated from
the fact of how many times can we allow the employee to raise his
arm. Come on. Every person is different. Every person brings his
own being to the job. Every person is unique. It is tough to deal
with a standard, but that we should have a standard, that there
is a threshold. That there is a plan to avoid or shrink the possibili-
ties of injury is what we should be after.

I will support you on that if I know that you have taken into ac-
count the things that you are about to hear today.

Now, I've got two examples. In Clifton, New Jersey, part of my
district, Union Camp, which is not a small business, was very dis-
satisfied with the high levels of back injuries experienced. I might
add that the workers who experienced the back injuries were not
pleased, either. [Laughter.]

Mr. PASCRELL. Despite the company’s training program on man-
ual lifting, in its effort to reduce carton heights, injuries continued
to occur. The company decided, because of lost time, dollars spent,
that automatic pallet positioners represented the best solution. The
equipment enables workers to keep working at waist level. Workers
fill the pallet. The top of the positioner automatically adjusts so the
work height remains the same, reduces lifting and other awkward
motions. The impact at Union Camp has been remarkable. Produc-
tivity—and we have only witnessed an increase in productivity in
the American worker in the last three years—the American worker
is doing his job. Productivity increased—We didn’t have that pro-
ductivity increase, by the way, in the ’80’s. We have it now. Produc-
tivity increased as car impactors no longer needed to bend, stoop,
or reach. Workers can now load a pallet in 40 percent less time and
less fatigue. Good stuff. Suits your purpose.

You can use that model in other places, and I am sure that is
what that booklet that you held up, I hope, is all about. How many
of these success stories have you found, and how did you incor-
porate them into where we are at this point?

Then, I have a second smaller business I want to talk about.

Mr. JEFFRESS. In preparing for the proposal for the seven to
eight years after we issued the advanced notice, before we issued
the proposal, we held stakeholder meetings around the country—
all around the country so people could come talk to us about things
that worked, such as the Union Camp proposal and what they did
in their workplace. We also held best practices conferences, where
people came and reported on the solutions that were working for
them, that were reducing injuries and reducing Workers’ Comp
costs.

After listening to those proposals, those ideas, those actual prac-
tices that made a difference, we digested, what are the essential
elements of these, because no one proposal would fit every work-
place. What are the essential elements of these? We arrived at
these six principles, fed them back to people, and are asking, in the
course of this hearing, are these the right principles. Are these the
right ways to guide the development of ergonomics programs?

They are based on the actual practices of hundreds of employers
that came to the stakeholder meetings and told us that this is the
way we do business. So, we did meet with folks like Union Camp.
We did learn from them. We did incorporate into our proposal the
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kinds of solutions, the kinds of principles they followed in adopting
those solutions.

I would also point out that the kind of solution you mentioned
at Union Camp is not unusual. Businesses are finding these solu-
tions. At Mr. Manzullo’s district recently, I had a meeting with the
Zenith Corporation folks. They had people carrying heavy metal
pieces from a table over to a machine. Carrying that was an issue
for them, but there’s a back problem. The owner of the business
looked at it and said, well, why don’t we put wheels on the table
so you can wheel the whole table over there, and they don’t have
to carry it from one place to another? That is what they did and
solved the problem. Those kinds of solutions are out there.

Our proposal is built on the program that helps people identify
those solutions, not specifying which one to follow but specifying a
process for arriving at those solutions.

Mr. PASCRELL. Before I get to the smaller business, which is real-
ly a concern of ours—all of us here—when I said that we have
some philosophical problems here—and I used the example of the
environment before—They are parallel issues in my mind, okay?
That is how I am thinking, anyway.

We seem to be moving in government from a prosecutorial ap-
proach to these things to abatement. I have to be assured that that
is where you are coming from. I think this is critical for us, that
you are going to help businesses and you are not going to bog them
down in paperwork and bureaucracy and nothing is accomplished.
I mean, I wouldn’t mind if something was accomplished. Do you
know what I am saying?

Mr. JEFFRESS. Yes, I do. In response, we are moving in the direc-
tion you are suggesting we move.

One of the ways we are doing that, OSHA’s standards used to
specify exactly what an employer had to do—put that fire extin-
guisher 34 inches off the floor. Thirty-six inches or 32 inches, you
are not doing what the standard says. Put it 34 inches off the floor.
That is not productive. That is not conducive to safety and health.

We are moving to performance-based standards that says to em-
ployers, as to ergonomics, put a program in place that fits your
workplace to solve the problems you have. That’s the kind of per-
formance-oriented approach that I think is important in putting
that approach in place. Our goal here is to reduce injuries and ill-
nesses, not to see that a block is checked or a piece of paper is writ-
ten, but to reduce injuries and illnesses.

We are increasingly providing compliance assistance materials.
As a matter of fact, President Clinton—His last three budgets to
this Congress has proposed dramatic increases in assistance to
businesses on much more of a percentage increase for compliance
assistance than enforcement, because we are trying to reach out
and teach. OSHA would like to be as well known for our education
as we are for enforcement. We believe that is an important way to
help reduce injuries and illnesses in this country.

Mr. PASCRELL. You would agree, though, that the conclusion is
going to be much better if we can do this thing together in a part-
nership rather than you come in and tell somebody that. We have
gotten complaints from one worker, two workers, and this is what
you need to do.
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The only time you are talking—the only way you are going to
spend some money is if you are going to make the workplace safer.
Are you stating that for the record?

Mr. JEFFRESS. Mr. Pascrell, yes. The only need for employers to
invest in safety and health is to protect their workers.

That is what OSHA rules are designed to achieve. We would al-
ways rather do it in a cooperative manner and a partnership. Let
me hasten to add, though, that I make no apology for using strong
enforcement means when it is necessary to get someone’s attention.
But, having gotten someone’s attention, the way to teach people to
work more safely then is through education partnerships.

That is the way we strive to make our workplaces safer.

Mr. PASCRELL. Thank you, Madam Chairman.

Chairwoman KELLY. Thank you very much, Madam Chair. Mr.
Manzullo has asked to have one question before we go to vote. We
have been called to a vote. I am going to allow him to do that, be-
cause I think he has other things he has to do.

Mr. MANzULLO. Thank you. I really appreciate your coming to
my district.

The purpose of that was to show you that the plants were quite
capable in solving their own problems, which OSHA can do based
upon, you said, 11 pages. These are the 600 pages of regulations
and instructions regarding ergonomics in the Federal Register.

My question is this. My brother has a restaurant, and this is how
you wash dishes. Somebody there comes in. This is how you scrub
pots, and, if somebody develops an injury there, how are you going
to stop that injury? He does not have an automatic dishwasher.

Mr. JEFFRESS. I am going to say that my children tell me that
the dishwashers are far superior.

Mr. MANZULLO. But it costs about $40,000. He can’t afford it.
How is he going to solve that problem? Tell me how you are going
to solve it.

Mr. JEFFRESS. We are going to solve the problem of dishwashers.
Has he had dishwashers with repetitive motion injuries?

Mr. MANZULLO. He has not had that, because they come and go,
but sometimes his dishwashers are there for periods of time.

Mr. JEFFRESS. If he has not had an injury, this standard is not
going to trigger anything.

Mr. MANZULLO. What happens if he has an injury?

Mr. JEFFRESS. If he has an injury, he has to look at what is there
in that job that can be fixed.

Mr. MANzZULLO. How does he fix that? It is a simple question.

Mr. JEFFRESS. Until someone is hurt, there is no requirement to
do anything and for years he has operated that restaurant and had
no one hurt.

Let’s not hypothesize it. That solves a problem that doesn’t exist.

Mr. MaANzZULLO. This standard that federalizes workers’ com-
pensation laws and encourages lawsuits. It is a very simple ques-
tion. What happens when a person reports an injury because of
washing dishes? A very simple question, the type of questions that
at least 900,000 businesses are going to have to ask, because they
are required to have a plan.

How do you stop that type of injury?
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Mr. JEFFRESS. I think what Mr. Pascrell pointed out is the guid-
ance we are trying to use is let’s solve real problems.

This man has never had an injury. There is no problem to solve.

Mr. MANZULLO. What it amounts to is you can’t stop that type
of injury. It is an issue of an injury that will occur, and you can’t
fix that type of injury.

Mr. JEFFRESS. It is not an injury, Mr. Manzullo. When there is
an injury, we have to work with them to solve that.

Chairwoman KELLY. Mr. Jeffress, if I may ask, we are going to
have to leave, because we have to go to this vote. Just hypothesize.
If there were an injury. I think that is really what Mr. Manzullo
was asking. If there were such an injury, how would you, under
this new rule, tell someone—that restaurant owner—to fix it?

Mr. JEFFRESS. Anytime someone is hurt by an MSD, what we
would expect is for that employer to look at what are the risk fac-
tors in this job that have caused that injury. If there are risk fac-
tors in the job that are causing an injury, they would need to be
addressed.

Chairwoman KELLY. How would you address them is really what
Mr. Manzullo is asking.

Mr. JEFFRESS. At this point, Madam Chairman, the hypothetical
example has no injury.

Chairwoman KELLY. I asked you to suggest by saying—let’s have
a hypothetical. Let’s suggest that there are injuries like that. What
would you do?

What he is trying to point out is, I believe, that the lack of flexi-
bility, the lack of real defined solutions for businesses to follow may
lead us all into a swamp that we don’t want to get into.

We want to protect those workers. We just don’t want to get into
the swamp.

Mr. JEFFRESS. The whole purpose of this standard is to address
real problems, because there are real people out there. There’s
600,000 people every year suffering injuries in these jobs, losing
time from work, that need help. There is no injury. We are not try-
ing to solve hypothetical problems. We are trying to solve real prob-
lems.

Mr. PASCRELL. Madam Chair, we are trying to abate a situation,
not be prosecutorial to the witness.

Mr. MANZULLO. Come on. We want an answer.

Mr. PASCRELL. Madam Chair, I have the floor. Number two.

I would think, in that situation, which is a legitimate situation
that you put forth, that the people whose business it is would come
up with some kind of a plan.

Mr. MaNzULLO. What is the plan?

Mr. PASCRELL. I don’t know what the plan is. Maybe they become
ambidextrous at knowing how to wash the dishes. The point is that
they would come up with the plan, not OSHA, and I think we
should keep this in mind as we move along.

Chairwoman KELLY. With that, I am going to take a brief—we
are going to have a ten-minute break here, so we can go and vote.
We'll be back.

[Recess.]

Chairwoman KELLY. I am going to call the committee back to
order here.
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In the absence of Mr. Pascrell who had the floor, I am going to
go ahead, Mr. Jeffress, and ask a few of the other questions I had.

One of our panelists raises the issue of pre-existing conditions
and conditions that are unrelated to work. That is one of the seri-
ous things that I think we must consider with this rule before the
rule is finalized. How do you address these?

Mr. JEFFRESS. It is very important to us that this proposal be
read as addressing work-related problems. The rule is designed to
onclly be triggered if there is a work-related musculoskeletal dis-
order.

The issue of things that happen off the job, have been happening
for years. Employers have had to make decisions ever since work-
ers’ compensation has been in place about whether injuries are
work-related or not.

This rule doesn’t change that. This proposal doesn’t change what
is considered work-related or not considered work-related. So, the
decision that employers have been making for years for workers’
compensation purposes about whether things are work-related is
the same type of decision they will have to make in the future.

So, the rule is only intended to address work-related injuries. It
is not intended to address things that are not work-related, and I
share your view that we need to draw a sharp line there and as-
sure that people read this as only applying to injuries that occur
in the work environment.

Chairwoman KELLY. That I understand. My concern is how does
an employer know. You probably know if you have listened to any
kind of testimony from this committee that I am a small business-
woman. My kids, my husband, we are all small businesspeople.

I know that, upon occasion, and my husband is a building con-
tractor and folks take the tools that he has provided them and the
safety things he has provided them, and they will work for him five
days a week. But, then, they have their own sideline job, and they
will go out on the weekend and do their own job for themselves.
They may injure themselves on that weekend job, come back on the
job, work a couple of hours for my husband, and say. Oops, sorry,
I hurt my back. How is my husband to know, because it is a work-
related injury. It’s just not my husband’s problem. It is their own
problem, because they worked out on their own.

Mr. JEFFRESS. My point, Madam Chair, is that this rule doesn’t
affect that. This rule makes no changes in that. He has that prob-
lem today. He will have that problem tomorrow. This rule won’t
solve that problem or make it worse.

To make that determination as something work-related—did it
occur on my job or did it occur on somebody else’s job—what you
have been doing and your husband has been doing in the past you
will keep doing.

You'll look at, what kind of injury does this person have. That
person recently has gotten that injury on my job. Is there some-
thing on my job that is likely to cause these types of injuries? Are
there other things this person was doing that I know of outside of
work that might have contributed to the kind or caused the kind
of injury this person has? Those are the kinds of questions that I
presume you have been asking in the past, that you will keep ask-
ing in the future.
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This proposal doesn’t add to or reduce that requirement or
change the way in which you would do that.

Chairwoman KELLY. Let me just rephrase this then. Let me just
take it one step further.

If the thing goes that far, my husband has got a workmen’s comp
board to take this thing to. But, with this new rule, someone could
come in from OSHA and assess a fine and tell my husband he has
to pay this person who injured himself, not on my husband’s job.
While all of this is being tracked, my husband has to pay 90 per-
cent of the salary. If he is a union person, that would include
stamps and benefits and vacation, and all the rest of the stuff that
is built into a union-paid person.

My concern is that that takes money out of the income stream
for my husband’s business. He is going to have to pay that person
the money, and suppose the adjudication goes against the worker,
because people are honest finally and they find that the worker in-
jured himself on another job. The worker then has to pay my hus-
ble;{ld black. The chances of my husband getting paid back are prob-
ably nil.

You know that. This is the swamp I am talking about. This is
such a gray area here. There’s a heck of a lot of people like my hus-
bimd out there. Not just building contractors but lots of other peo-
ple.

I don’t want to see them hurt. I want that worker to be safe.

When they are on my job, my son will go along to the business
and make sure that they've got their goggles on, they are wearing
their boots, they are doing whatever they have to do to put their
safety clips on. Things like that.

But, if they are out there working for themselves, even though
that equipment is in the trunk of their car, they won’t put it on
for themselves, because they don’t want to. It is an inconvenience,
so you’ve got a real messy situation.

That swamp is out there, and I just simply want to call to your
attention that that is there. I think that is what the crux is of a
lot of the testimony we are going to here today from the small
businesspeople here.

I am just simply concerned that you stop, you think, and you ad-
dress this kind of a situation, because that will take from the bot-
tom line of a business profitability, I can tell you from my own ex-
perience. Profitability in small businesses isn’t great. We make
some money. We make enough to live on, to feed our kids, but I
tell you, what we have if we are a small businesspeople we plow
back into the business. That is the nature of the business. So, you
need to make sure what you are doing doesn’t cut into our bottom
line.

Mr. JEFFRESS. Again, the decision on this is whether something
triggers the standard goes back to the employer’s determination.
The employer makes that determination if there is some uncer-
tainty.

The employer—many employers do, and I suspect you do on occa-
sion use a physician that you have confidence in to make a deter-
mination about the injury. The employer in this standard can rely
on the determination of the physician that the employer has chosen
in deciding whether this is work-related.
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There are many other OSHA standards where the possibility ex-
ists for OSHA compliance officers to second-guess employers. We
try not to do that. There has been a suggestion in the rulemaking
hearing that there be some appeal mechanism—some way of deter-
mining whether something is work-related, some physician review,
if you will, rather than relying just on an employer’s determination
or just on one physician’s determination.

We are open to that. We will be exploring that. Again, the pur-
pose of the hearing is, where there are difficulties presented, if peo-
ple can come forward with solutions that will help us to improve
the standard, we will do that.

Chairwoman KELLY. I just want to say there is no question, in
the example I gave you, that the injury is work-related. It is just
not on my job. That is the problem, and I don’t know how we would
work our way out of it. It is a real sticky-wicket right now. I am
just afraid this is going to make it worse.

We want people protected, but I just want to make sure that, if
there is an injury, that we are able to ascertain where that injury
came from—it didn’t come from somebody going off and playing
rugby on the weekend and coming back on the job.

Again, I am going to hold my questions, and I am going to go
to Mr. Thune.

Mr. THUNE. Thank you, Madam Chair. Let me just say that I ap-
preciate your objective and your goal of workplace safety.

That is something that we are all interested in here. We are ob-
viously also very concerned about how to achieve that in a way
that minimizes the disruption on, particularly, the small business
sector, and I represent a state which has a large number of small
businesses.

They are all small businesses, with a couple of exceptions, and
farmers and ranchers. We are very much concerned about the im-
pact this is going to have on them.

I guess, from just my observation—and, granted, it is not an in-
depth one—but the vagaries that are involved here are going to im-
pose a tremendous burden on a lot of small businesses in trying to
determine compliance.

You have indicated that small businesses of fewer than ten em-
ployees are going to be exempted from the recordkeeping require-
ment. But, it would appear to me, that they are going to have to
do something. If an inspector comes by, they are going to have to
do a whole lot of recordkeeping to ensure that, when that inspector
comes by, that they can prove that they are in compliance. It would
be a smart business practice, I would expect—and I would expect
most small businesses—to have very strong concerns that, if, in
fact, they are audited at some point, that they are in compliance
and are, therefore, going to be subject to a lot of the recordkeeping
requirements, in any case.

I am just curious what provisions you would contemplate in a
rule that would assist those small businesses in complying with the
standard.

Mr. JEFFRESS. The kind of assistance that we expect to provide
are, again, publications of actual solutions that have worked for
different businesses.
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The Internet-based programs that people can call up and inquire
about the hazards that apply to their businesses and what solu-
tions have been used.

For smaller employers, my first recommendation is always the
free, on-site consultation that is available. It is funded by OSHA
and available through state agencies—usually state labor depart-
ments—whereby, if an employer wants assistance, they can invite
a consultant to come in. The consultant charges no fees. There are
no penalties for anything the consultant finds. The consultant is
expected to help the employer identify what the hazards are and
what some solutions are to fix those hazards. There are 25,000 of
those consultations done across the country every year. The Presi-
dent has asked for more money to increase the consultation staff
so we can do even more of those in the future. That would be my
first suggestion to the business that has a problem.

If they don’t have a problem, obviously, there is no need to ask
for assistance. But, if they have a problem or think they have a
problem, we can provide free, on-site assistance.

We will provide assistance through our publications. I would also
encourage people to use their trade associations. The National Fed-
eration of Independent Business has something on their Web site
about ergonomics and what you should do as a small business. If
you think you have a problem and want to address the kinds of
problems you have, these kinds of reference materials are available
not only from the government but from trade associations and
other people to assist small businesses to resolve their problems.

Mr. THUNE. In the proposed standard, you exempt construction,
ag, and maritime. My assumption is, at some point, you are going
to have some sort of standard that will apply to those industries.

I guess I am wondering what kind of a standard you might be
recommending for agriculture, for construction? What basis and sci-
entific data would you use for that recommendation?

Mr. JEFFRESS. The types of MSDs that are occurring in maritime
and construction and agriculture are not terribly different from the
MSDs that are occurring other places. So, in terms of the injuries
and the health effects of the science, if you will, of the MSDs, I
think that is pretty well documented. What is less well documented
is what solutions will work in those different applications.

With respect to construction, we have asked the Construction Ad-
visory Committee of OSHA, that has employers and employees on
it, to look at what solutions work, to help identify solutions, to doc-
ument solutions that resolve the hazards in the construction indus-
try. Any movement forward on our part will depend upon the kind
of recommendations that we get from that Advisory Committee, the
kinds of solutions that are documented there.

With respect to maritime, there is also a Maritime Advisory
Committee for the National Institute of Occupational Safety and
Health. It also has a two-year study on the way, particularly to ad-
dress what kind of solutions work in the maritime industry. So,
what kind of action OSHA takes in moving forward there would be
based on the specific documentation of solutions that work in that
industry.
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At present, we don’t have anything going forward addressing so-
lutions in agriculture. That would be an area that the same kind
of work would have to be done on.

Mr. THUNE. I assume that, if, in fact, you got to that point where
you were going to propose some regulation, that you would also
seek input from those who are in the business of agriculture. There
are a lot of unique demands on people who work in that industry.
I would expect that it is going to be very difficult, I would think,
to ensure that, just from an inspection regime, to ensure that com-
pliance is there and that the regulations are being applied in a uni-
form way.

I am curious to know the comments that you are receiving from
small businesses. You, I think, mentioned having received 7000
comments from small businesses already, yet you are attempting to
implement a rule by January of this next year. How can you con-
sider those comments and come up with a good rule in that short
of a time frame?

It seems to me, at least, that the period for a consultation and
input from small businesses are being overlooked in terms of what
it is going to take to fashion something or craft something that
takes into consideration all the unique dynamics of the various
businesses. How do you apply this in a uniform way, and how do
you eliminate some of the vagaries that are associated with this?

Mr. JEFFRESS. Prior to ever issuing the proposal, as I mentioned
earlier, we had years of meetings with businesses and input from
businesses and employees on what types of programs work, what
kinds of solutions work.

Then, prior to issuing the proposal, we published a draft and had
the SBREFA process where we had 21 representatives of small
businesses. It had the Small Business Administration involved and
the Office of Management and Budget involved in looking at, given
our draft proposal, what kind of impact that would have on small
businesses. That process ran for two months where there was an
intense review by small business representatives of what had been
proposed, and comments following that process. As I say, we modi-
fied our proposal in several ways based on the input we got from
small businesses.

Now, by March of this year, as you point out, we had 7000 com-
ments total from small and large businesses and employee groups,
and others. From March through May, we will be taking oral testi-
mony and then 90 more days of written comments from people who
participated in the hearings. That gives us a long time between
March and the end of the year to analyze those comments to look
at the suggestions for improvements that are made and make
modifications to our proposal before it becomes final.

Mr. THUNE. Your assessment right now as to cost, I understand,
is escalated. It is up to about, what, $4-plus billion?

Mr. JEFFRESS. 4.2.

Mr. THUNE. A lot of the trade associations, I think, are sug-
gesting it is going to be much higher than that. You know, it just
seems to me that, in going through this process, that the cost that
is going to be imposed on, particularly, the smallest of businesses
is going to be excessive enough that it is going to drive a lot of
them out of business.
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I would hope that we could find a way that would, again, accom-
modate some of the unique dynamics of businesses—in my case,
really small businesses—who are going to be hardest hit by this.

We are going to hear from a lot of groups today, I think, large
and small. We are going to talk about the financial and economic
burden that is going to be imposed and the issues about, again, the
vague nature of the regulation. How are you going to apply it in
a uniform or equal way? I just think there are a lot of questions
that are still unanswered. I think that it is something that we are
going to need more time to deal with.

It seems to me, at least, that the timeframe that is being im-
posed here, even though I know you said that you've got ample
time to do it, is inadequate for the task that we have at hand.

But, I see my time is up, Madam Chair, so I will yield back to
you.

Chairwoman KELLY. Mr. Thune, just so you know, I am going to
hold the record open. If you have additional questions that you
would like to submit, or if you would like to just stay and we have
some more time, I will be glad to accommodate you with those. We
will hold the record open for five days following the hearing.

Mr. JEFFRESS. Madam Chair, I will be happy to respond to some
of the questions if you would like me to.

As you pointed out, Mr. Thune, OSHA did listen to the kind of
comments that we got through the SBREFA process and revised
our economic assumptions and did almost double the cost estimate
that we proposed for this rule. During the hearings, we will hear,
as you have already seen from other associations, other employers,
about costs. We will also look at those assumptions, and, where we
find that there is validity to them, we will, in fact, revise our eco-
nomic assumptions.

But, I would hasten to point out to you that many of the assump-
tions that we have looked at so far are suggesting that there have
been some fallacies in some of the reports that are out there. For
instance, the Food Distributors International study that projected
a $26 billion cost for their industry proposed that, in order to im-
plement ergonomics programs, their industry would suffer a 25
percent decrease in productivity, that they would have more people
doing the same jobs, and that the ergonomics programs would de-
crease productivity.

In fact, they didn’t cite a single employer that put in an
ergonomics program in place that had decreased productivity.
When we looked at employers in this industry, in fact, productivity
increases.

If you look at Sysco Food Systems of Houston that put
ergonomics programs in place in their place of business following
an OSHA citation and action by the company there, they achieved
a 70-some percent reduction in injuries and illnesses, a savings in
money, and an increase in productivity. I think what you will find
is that, when people put these ergonomics programs in place, that,
rather than decreasing productivity as food distributors have pro-
jected, there will be increases in productivity. Certain businesses,
Dayco that I visited in North Aurora had a significant increase in
productivity when they revised their lines.
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I think the same thing is going to be true of other studies, that
we will find assumptions that we question. For instance, the Amer-
ican Meat Institute—They said that our estimate of costs for busi-
ness was very low. They thought their costs should have been ten
times what we estimated for business. When we looked at the as-
sumptions in the study, we had based our costs on a 17-person
business—a small business, if you will. They had based their costs
on a 150-person business, a business almost ten times as large.
Their costs were eight to ten times higher. Not particularly sur-
prising, given the size of the business that was being analyzed.

So, we will go behind just the numbers and look at the assump-
tions, and, where the assumptions will improve ours or give better
estimates than our estimates, we will make modifications, as we
demonstrated with the SBREFA process. But, where the assump-
tions are based on misunderstandings or based on fallacious as-
sumptions, we will talk about those, analyze those, and give our
comments back so that people understand why we didn’t accept
their suggestions.

Mr. THUNE. If I might, Madam Chair, I would just say to that
I think I am sure that we will hear, too, from groups, that there
is a lot of anecdotal evidence out there about the impact that these
sorts of things have and, again, I would say because some of the
stuff comes to our attention in our state.

Primarily, we deal with small businesses, but we had one that
came to our attention here recently. There was a regulation. The
city had a gravel pit north of town from which they were going to
get gravel. It was above ground, but, because it was a gravel pile,
it was considered to be under the mining wing, or whatever, of
OSHA. Therefore, they had to put in a porta-pottie out there eight
miles north of town, which the guy never used, at a substantial
cost and also had to train him in CPR even though it was one per-
son, so, if he ever had to administer CPR on himself-

[Laughter.]

Mr. THUNE. My point is that there are a lot of circumstances
where you are talking about small business situations that I don’t
think fit very well within the parameters of a lot of the rules that
are fashioned here in Washington.

But, thank you.

Chairwoman KeLLY. Thanks, Mr. Thune. Mr. Moore.

Mr. MOORE. Thank you, Madam Chair. You kind of described the
rulemaking process here, the proposed rule, and the fact that there
are hearings coming up over the next several weeks and months,
and that further consideration will be given to information you re-
ceive during those hearings.

I guess my question to you is can you give any assurance to peo-
ple who may wish to testify at those hearings that, in fact, they are
not wasting their time, that, in fact, consideration will be given to
any good points that are raised that have merit during those hear-
ings, and that OSHA would be willing to further amend these pro-
posed rules if meritorious information comes to your attention?

Mr. JEFFRESS. I think OSHA has a history of taking seriously
what is said at hearings on OSHA rules since the first rulemaking
we have done.
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If we look at the previous hearings that OSHA has done, the
final rule that comes out during those hearings is usually modified,
sometimes significantly, by the kind of information that comes in
at the hearing. I can look back at virtually every rule that I can
remember in OSHA’s history and think about the changes that
have been made to those rules following the comments that people
provided at hearings.

So far, in this rule, as a result of the SBREFA process, we have
made modifications. We have put in a quick fix provision. We have
put in an incremental fix exception. We clarified work-relatedness.
We changed our economic assumptions. So, I think we have a his-
tory of accommodating good suggestions and recommendations
when they come in. I can assure you, and as for the people who
have come to these hearings, that we will continue that process.
We will take their advice to improve this rule and put it in place.

Mr. MOORE. I heard you mention the quick fix, and I didn’t hear
all of your testimony, but I have reviewed briefly your written tes-
timony here. What other kinds of accommodations, if any, does
OSHA have to work with small businesses, especially to secure
compliance and not just impose punishment for violations?

%\/Ir. JEFFRESS. First, there are a couple of other things in the
rule.

One I should mention is the incremental fix. When people read
this the first time, they felt, well, I've got to put a whole program
in place and do everything that is feasible right away. We clarified
that by saying. No, no. You've got a problem. You have a fix that
you think works, put that fix in place. Only if that fix doesn’t work
do you then go on and put more and more fixes in place.

So, we tried to clarify that incremental fix. Even should we adopt
this final rule and find some employer who is not in compliance,
the way OSHA procedures work, if it is a small business, should
there be a penalty, small business is eligible for up to a 60 percent
reduction in any penalties simply based on the size of the business.
If they haven’t had previous problems with OSHA, they are eligible
for another ten percent reduction. If they are acting in good faith,
they are eligible for another 25 percent reduction. So, in terms of
a small business that is trying to do the right thing, even should
there be a violation and that would be a violation that could hurt
someone, the small business would be eligible for up to 95 percent
reduction in any penalties that are out there. So, we did go to sig-
nificant efforts to try to recognize good faith, to try to give small
businesses credit for what they do to make their workplaces safe.

Mr. MOORE. Mr. Thune asked the question and made reference
to a situation back in his district involving an employer with one
employee and a remote job site. You heard that. It was kind of hu-
morous the way he asked the question. Even you laughed. But, se-
riously—and he does have a good point here, I think, and I want
to ask the question this way. If the situation is as Mr. Thune has
described, how can an employer be expected to comply with some
of these OSHA requirements, that they are not the violations or
noncompliance?

Mr. JEFFRESS. The example he gave where somebody had to be
trained in CPR, even though there was no other employee to be ad-
ministered CPR to, OSHA would never cite in that situation. I
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would be happy to be corrected if someone has a citation. But, I be-
lieve that kind of hypothesis is not something that we would cite.

Is the rule written such that it would suggest to someone that
they should give that person CPR training? It may well be. It may
well be something that we would have to rely on the discretion of
the compliance officer or the area director to exercise good judg-
ment in that situation. That is always a defense that the employer
has in terms of any citation or potential citation by OSHA is what
is feasible for that employer to do.

Mr. MoOoORE. What kind of paperwork requirements will there be,
especially for small employers?

Mr. JEFFRESS. For small employers under ten, there is a specific
exemption from recordkeeping. So, there would be no paperwork re-
quirements at all. In terms of an employer, as Mr. Thune was sug-
gesting, just out of habit or in order to defend themselves, they
might want to keep some paper. As I have talked to employers
about what they do when they put solutions in place, first, they
have a record of the injury—that someone was injured. They have
to have it for workers’ compensation purposes as well as in OSHA
200 logs if they are an industry that requires them to keep those
logs. So, that requirement is there. If they put in a fix, then they
have some record of what they paid to buy the part or to make the
change to put that fix in place. So, there is no new record that
would be required in order to show—you know—you had somebody
hurt and they show what they did to fix the problem.

We are not talking about generating new records here. There is
a requirement that people do a job hazard analysis if there is a
hazard at a job that is hurting someone as to how they determine
what is going to be fixed. In talking with employers about that,
most employers, if someone is hurt, they do write up what caused
the accident. In that write-up, they frequently identify what the
cause was. That write-up could suffice as a job hazard analysis. So,
we are trying to go to lengths to assure that there’s not extra pa-
perwork required. These are things the prudent employer would
otherwise be doing.

Mr. MOORE. Thank you, Mr. Jeffress. Thank you, Madam Chair.

Chairwoman KEeLLY. Thank you, Mr. Moore. Mr. Jeffress, you
raised a question in my mind.

It is not clear to me, if there is a fine determination, who makes
the determination about the reduction in the fine? The same person
that assessed the fine?

Mr. JEFFRESS. There is a formula that is in our manual for com-
pliance officers that specifies employers of what size, a given size,
what amount of reduction they have. In terms of history, if there
have been no serious violations in the past three years, there is an
automatic ten percent. In terms of good faith, the compliance offi-
cer doing that assessment, there is a formula that is in our manual
that the compliance officer follows. The area director, of course, ul-
timately signs off on the citations.

Chairwoman KELLY. But the compliance officers themselves are
responsible for making those reductions in the fine.

Mr. JEFFRESS. Again, the compliance officer is responsible for the
reductions automatic for size. It is automatic for history. The good
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faith is an assessment of the compliance officer, approved by the
area director.

Chairwoman KELLY. That sounds like you have got that fairly
well defined. It is fairly well laid out. It is an automatic process,
and I think that is part of what I have my problem with.

This ergonomics rule is that there are a lot of things in that that
aren’t laid out as thoroughly. I wish we could get them laid out.
I've got a couple of questions that I wanted to go back to.

In your testimony, you cite the Enid Memorial Hospital. They
have an ergonomics program. I am wondering if you would supply
the committee with a copy of that program. Could you do that for
us?

Mr. JEFFRESS. I'll be happy to give you the information we have
from Enid.

Chairwoman KELLY. You state that the program cut work-related
injuries by 75 percent. Seventy-five percent to me means, if you
had four people injured, you now have three people who aren’t. I
really would like to see some hard numbers, not percentages. I
started life as a research scientist, and I have to tell you I early
on learned how you can play with the percentages. I would sure
like to see some hard numbers on some of this testimony that you
provided.

Mr. JEFFRESS. There are numbers available. I would cite the
Xerox Corporation plant in New York submitted information to the
ergonomics hearing. They document what they spent on their
ergonomics solutions. Within Xerox, they spent $3.4 million. They
also document their savings as a result of those solutions. The sav-
ings they document are over $7 million. That kind of data is avail-
able. We'll be happy to provide it to you.

Chairwoman KELLY. I think that is wonderful for Xerox, but, you
know, if you talk about somebody who is a small business, you are
talking about people with not that many employees. It is going to
be harder for us to document it. So, if the Enid Memorial Hospital
has some figures and they are, in fact, a small business, I think
it would be good for us to see them.

I want to say that this is probably the sign of a compulsive or
a sick mind, or something. I went to a Washington Capitols hockey
game the other day, and I really had a good time. But, I have to
tell you I was sitting there looking at the hockey players on the ice,
and I was wondering whether or not the ergonomic standard is
going to cover them. If so, then what happens to our hockey games?
You can translate that to any other major sport—baseball. People
get hit with balls. They get hit with bats. What about the
stickwork on a hockey game? I mean, how is this going to affect
something like our professional sports?

Mr. JEFFRESS. As you point out, the injuries in our professional
sports are not related just to ergonomics. There are lots of other
problems in professional sports as well.

I had to address this in North Carolina when I ran a program
down there with some of our minor league teams, when they
showed up as having high rates of injuries, and wondered what
they should do about it.

OSHA wondered what we should do about it. But, in going out
and visiting with the sports teams, we discovered that those people
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who were suffering the injuries all had contracts, were independent
contractors and not employees, so OSHA had no jurisdiction.
[Laughter.]

Chairwoman KELLY. I have just been told by counsel that NHL
players are, in fact, employees.

Mr. JEFFRESS. We may well have to look at that.

Chairwoman KELLY. And they do have MSDs, and you are going
to affect them. I am not going to be happy if you do something to
the Washington Capitols.

Mr. JEFFRESS. Perhaps we could help them.

Chairwoman KELLY. Bill is talking about the Devils up here, and
there’s a few other teams from New York we like. But, this, again,
is a parameter that I wonder if you have actually thought through
in terms of this rule.

Mr. JEFFRESS. In terms of professional sports teams, as I say, our
general approach to them has been that they are not employees
that we address. To the extent that we get complaints and folks
want help or there are things we can do, we will be happy to pro-
vide assistance to anyone who asks for our assistance.

But, in targeting workplaces for inspection and where OSHA fo-
cuses our inspection resources, we look at those workplaces with
the highest injury and illness rates. We have focused our inspec-
tions on those plants and those businesses where we think we can
make a difference in reducing injuries and illnesses. I think you
would be happy with the way we are focusing our inspections and
reaching those employers with the highest rates, where people are
being hurt and losing time from the job.

Chairwoman KELLY. Somewhere in my background and some of
the schooling I have had, it included some Constitutional law. I
would submit to you that you’ve got to put together a rule that ap-
plies to everybody equally, so you cannot exclude my hockey play-
ers from your rule.

Mr. JEFFRESS. I haven’t suggested doing that, but I would point
out, Madam Chair, that we have excluded construction and agri-
culture and maritime. There is good reasons for us to apply rules
as necessary where they are needed.

Chairwoman KELLY. You are going to give them a buy on a com-
pliance with the standard?

Mr. JEFFRESS. No, construction, agriculture, and maritime we
viflill come back to and look at when we have more information on
those.

Chairwoman KELLY. I am still going back. This is hitting—I
mean, we are going perhaps too far for it. But, the hockey team is
going to have to comply. You put this rule in place. The hockey
team is going to have to comply, and I think that— I am concerned
about your rushing into something that you haven’t got all of the
pieces put together on.

Let me just ask. In another part of your testimony, you men-
tioned Sysco Foods.

Mr. JEFFRESS. Of Houston. Sysco is a franchise.

Chairwoman KeELLY. How large is that group?

Mr. JEFFRESS. Again, it is just a Houston distributor that I was
talking about. It is probably still a relatively large employer with
hundreds of employees.
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Chairwoman KELLY. So that really doesn’t affect our small busi-
ness concerns?

Mr. JEFFRESS. The larger businesses keep the records and can
document their cases better, as somebody pointed out. So, a lot of
information we have on costs comes from larger businesses. But, in
terms of the solutions, the solutions are just as effective in small
businesses as they are in larger businesses.

Chairwoman KELLY. Do you have any records on the cost from
small businesses? Do you have any estimates of what it is going
to cost, and can you provide them to this committee?

Mr. JEFFRESS. Yes, in producing our estimates of the costs, we
did stratify by certain sizes of businesses. We did surveys at busi-
nesses to ascertain the costs. Much of it is in our economic anal-
ysis. We have surveyed over 300 different industries. We can pro-
vide you that economic analysis, that kind of information, if you
would like.

[Information may be found in appendix.]

Chairwoman KELLY. On page eight of your testimony, you state
that OSHA allows the hearing participants to question each other
in the hearings that you hold. I think that is really very fair and
probably a very productive exchange. I am wondering if you would
allow the panelists that we have following you to question you.

Mr. JEFFRESS. You always do a very effective job of questioning
me.

We have submitted the OSHA panel to two days of questioning
on this rule, and we were happy to provide that. We then had ex-
perts provide it by OSHA on the area of ergonomics. Each of those
experts was subjected to questioning and the public who wanted to
question, including most of the organizations represented in this
room, I suspect, had people there to question the OSHA panel and
the experts provided. So, there has been a fair amount of give and
take in answering by OSHA the questions.

I don’t have the time today to sit down and respond to those
questions, but I assure you that, letter after letter after letter, we
are responding to many of the questions that people have been ask-
ing.

Chairwoman KELLY. And you will continue to do that, I hope?

Mr. JEFFRESS. Yes, ma’am, we will.

Chairwoman KELLY. I misspoke before when I said I would hold
the hearing open for five days.

I intend to hold it open, actually, for 14 days, so I want to make
sure people do have a chance, that I have a chance to submit more
questions to you.

Will you have some staff that will stay here, though, to hear
some of these folks?

Mr. JEFFRESS. Yes, there are four people from the Labor Depart-
ment who will be here to listen to the rest of the panelists.

Chairwoman KELLY. On page ten of your testimony, you state
that ergonomics programs need not cover all jobs in the workplace.

Now, this is one of the things that I find troubling about what
you said. You say nor are all MSDs covered, just those caused by
a core element of an employee’s job. Who decides, because this is
very, very loose language? Who is going to decide these standards?
You don’t have descriptive guidelines for every single job.
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We keep inventing new jobs, because we are small businesses,
and we are entrepreneurs and we keep coming up with new jobs.
So, you can’t do it that way. So, who is going to decide which MSDs
are going to be covered when an inspector comes in? 1Who is going
to decide that an MSD is, in fact, caused by a core element of the
job?

Mr. JEFFRESS. The employer decides whether it is a covered MSD
or not, and the employer decides is there a core element of this job
that caused this. The employer decides what kind of fix to put in
place to respond to the hazard.

Chairwoman KELLY. I have one last question I am going to ask.
One of the small businessmen who is here today is going to testify
that repeated trauma injuries are down among all industries in the
United States by 24 percent since 1994, without any legislation,
without any regulation.

That has just happened. How do you explain that?

Mr. JEFFRESS. Overall, injuries and illnesses are down by 24 per-
cent.

MSDs are, in fact, down, as well. The last number I saw was 17
percent. But, injuries and illnesses are down overall, and MSDs are
down overall, but MSDs are not going down at any faster rate than
injuries and illnesses all together. They remain a third of all inju-
ries and illnesses and the single biggest cause of injuries and ill-
nesses. There are still 600,000 Americans every year losing time
from the job because of these injuries and illnesses. I am delighted
that the rate, after going up at a 30- or 40-degree angle for eight
or nine years, has, the last three years, started to come down. That
is a sign that things are improving. As I say, injuries and illnesses
over the last six years have been coming down. But, the fact is
there are hundreds of thousands of Americans being hurt.

The fact that there are only 30 percent of American businesses
that have ergonomics programs out there right now suggests to us
that there remains a need for this rule.

Chairwoman KELLY. Thank you very much, Mr. Jeffress. There’s
obviously a lot more questions I will have, but I appreciate very
much your patience with being here as long as you have.

I thank you very much, and I am now going to go to the second
panel.

Mr. JEFFRESS. Let me just ask you to tell Mr. Manzullo we have
got an ergonomist to come to work with him on his dishwashing
problem. Thank you, Madam Chair.

[Pause.]

Chairwoman KELLY. The second panel is made up of five small
business owners who are going to testify about their operations and
how the proposed standard will affect them, what information they
really need, an ergonomic standard to protect their employees.

I am very glad that Mr. Jeffress has some staff here to stay and
listen to the testimony in both the second and the third panel.

With that, we are going to begin with Ms. Laura O’Shaughnessy.

Ms. O’Shaughnessy is here on behalf of the Revere Copper Prod-
ucts. Ms. O’Shaughnessy has a very impressive bio, and I am very
happy to have you speak here today. Ms. O’Shaughnessy, if you
would like to begin, please, feel free to do so.
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STATEMENT OF MS. LAURA O’'SHAUGHNESSY, REVERE
COPPER PRODUCTS

Ms. O’SHAUGHNESSY. Thank you for inviting me to speak here on
behalf of small businesses, particularly for Revere and the National
Association of Manufacturers. The National Association represents
14,000 manufacturers, of which more than 10,000 are small busi-
nesses. Small manufacturers specifically are affected by this, as we
have been discussing this morning.

I would like to illustrate three specific points of the difficulties
of compliance with this rule—Number one, how ambiguous the
kind of standard is—the proposed standard; Number two, the rel-
ative newness of the ergonomics profession; and Number three,
how the two of these affect small businesses, in general, and Re-
vere in particular.

Safety—dJust to give you a little background on me and why I
have the place to speak as I do—has been the main focus of my
professional career and my academic career. I have a Master’s in
Engineering based on human factors engineering and consider my-
self a safety advocate and ergonomist. I could have at one point
been working with Mr. Jeffress and OSHA, and I considered that.

But, instead of doing that, I found that I had the skills to take
the theory and put it into practice and, by doing so, apply those
principles of ergonomics and safety into an effective manner in pro-
tecting the worker and consumers. I have done that through var-
ious companies and now through my work at Revere as a corporate
secretary and a board member. I am able to do it there, and I also
volunteer for child safety, and I am a mother. So, I am very inter-
ested in safety and ergonomics all over.

I am not an opponent of standards and regulations. Not at all.
I work to write them. I have worked to improve them. I have been
in charge of enforcing them at different companies, and I think
they do have a place. However, all of the standards with which I
have worked have one thing in common. They are based on some-
thinghthat is measurable, something that is empirical, some re-
search.

I remember, back when I was in graduate school, I was work-
ing—I think it was H.R. 3160 then. That has been over ten years
ago. That just illustrates how hard making this regulation has
been, that ten years ago it was still in draft—the proposals.

It is not very different today. We have not come any further on
the ability to measure it.

There are certain risk factors that OSHA asserts, which I agree
with, by the way, having to do with force, repetition, posture, tem-
perature, vibration, rest periods, and so on, which bring up the
ability to assess risk for a musculoskeletal disorder. However, the
difference between MSDs, or ergonomics problems, and other types
of safety issues are the measurements.

I can measure how much is in the air. Mr. Jeffress cited in his
testimony things like benzene and lead and asbestos. Those are
very measurable. The risk factors that we discuss for MSDs are not
necessarily measurable, nor do we have an algorithm that can add
up the variables associated with all these factors to come up with
some kind of risk, some kind of measurement of the injury, or any
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kind of costs we have discussed so many times, especially with your
particular case with construction.

How do I know where the injury came from? You don’t, and that
is a great problem with this regulation. It is a great problem with
all safety injuries. You really don’t have a way. If you can’t deter-
mine the cause, how can you eliminate that cause? That is one of
the bigger problems I have with this regulation.

There is one thing, I think, that OSHA is definitely clear on, and
we all agree on. We want to protect our workers, and that can be
a problem. I found, just in an industry publication—an ergonomics,
human factors and ergonomics society journal that just came out
this month, an article entitled Work Organization, Job Stress, and
Work-Related Musculoskeletal Disorders. Hmmm. It turns out that
these three authors have come to believe that stress is the primary
cause of the symptoms associated with many upper extremity
work-related musculoskeletal disorders. Others disagree. They say
that in their very first paragraph.

Now, the interesting thing I would point out besides the dis-
agreement in the very first paragraph is that this article was sub-
mitted in 1993 and has been rewritten three times, and just ap-
proved in 1999 to be published in 2000. If it takes that long for ex-
perts to come up with facts, and still the first fact that they assert
is that there’s disagreement, we are in trouble.

Back to the proposed standard. This proposed standard leaves an
excess of an open-ended burden on the employer not only to iden-
tify any potential hazard and the cause, but to remedy this and
create an effective program.

Unfortunately, what the standard does not do is supply any clear
program guidelines or any solutions. Employers are left guessing
what OSHA wants them to do, where they should apply any fixes,
and which jobs should be addressed.

This leaves us on the losing end of the musculoskeletal disorder
battle. Ergonomics is a real puzzle, and I think it has been for a
long time.

There is a need for a regulation, but I think it needs a lot more
work, and specifically it needs some work as far as addressing the
risks and what the measurement is going to be and how to develop
a program. A more appropriate arena in which to spend funds and
allocate resources to address this problem is defining quantifiable
methods and a clear process, as I say.

The proposed standard is not without merit, however. An ideal
standard must do two things. Most importantly, it must outline a
clear, effective program and elements which, although Mr. Jeffress
listed six things, the existing OSHA standards list almost exactly
those same things. We don’t have any changes in the proposed
standard—the elements. It does not tell us how to apply them and
apply them effectively. Many companies have effective programs for
safety as it is and apply those to ergonomic issues. Why add an-
other standard just to increase the levels of ambiguity and create
a preferential class of injuries?

Further, this current proposal does not provide a manner to cre-
ate and manage a successful in-house ergonomics program. In-
stead, this standard is going to require employers like Revere Cop-
per Products—as higher, costly consultants make changes—to
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make a program that might be a fly-by-night, empty, flashy pro-

gram just in order to meet what their version of the standard is—

Evhich may not meet what OSHA’s auditors believe the standard to
e.

Chairwoman KeELLY. Ms. O’'Shaughnessy, I am sorry, but I am
going to impose the five-minute rule on the panels, and, if you can
summarize, it would be helpful.

Ms. O’SHAUGHNESSY. Certainly. To summarize, my three points
were the problems with the standard are the ambiguity—current
level of ambiguity—the newness, and the naivete of the ergonomics
profession in general—the two of these impacting small businesses
which do not have the resources to understand the regulation and
apply them effectively to meet the standard and not the imposed
fines. Those are my three points. Misspent time as well as re-
sources and increased paperwork will limit the ability of companies
such as Revere to successfully reduce these risks.

Chairwoman KELLY. Would you like to insert the cited material
into the record?

Ms. O’SHAUGHNESSY. I don’t think that is necessary. However, I
would like to insert one change to my statement, if I may.

Chairwoman KELLY. We can do that. That is fine.

Ms. O’SHAUGHNESSY. I think it is very appropriate right now.

It has to do with our mission statement at Revere. I put in a
shortened mission statement in the interest of reduced paperwork,
if you will. But, I would like to tell you our mission statement is
to be the best in the world at what we do and have fun doing it.
This means using to the fullest extent the talent of all Revere peo-
ple working as a team in a safe—that is our most important—envi-
ronmentally sound and ethical manner to achieve absolute cus-
tomer satisfaction through superior quality and reliability.

Thank you.

[Ms. O’Shaughnessy’s statement may be found in appendix.]

Chairwoman KELLY. Ms. O’Shaughnessy, we thank you very
much. Just so you know, the boxes on the table are there because
they have lights on them. They will be green. When they flip up
to an orange, that means you have one more minute, and, when
they go red, that is the end of five minutes. So, for the rest of you,
I really would like to try to keep within the five-minute rule. The
hearing is long anyway, and I am just trying to move it on. Next,
I would like to go to Brian Landon. Mr. Landon is the owner of
Landon’s Car Wash and Laundry in Canton, Pennsylvania. He is
here for the National Federation of Independent Businesses. We
are really happy to have you here. Thank you for coming.

STATEMENT OF MR. BRIAN LANDON, OWNER, LANDON’S CAR
WASH AND LAUNDRY, CANTON, PENNSYLVANIA

Mr. LANDON. Good afternoon, Madam Chair. Well, as you men-
tioned, my name is Brian Landon. I am owner and operator of
Landon’s Car Wash and Laundry in Canton, Pennsylvania. Besides
the services part of my business, my business also includes the re-
manufacturing, installation, and service of equipment related to
the car wash industry.

I have been a small business owner for almost 25 years. Cur-
rently, I have three employees—one full time and two part time.
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I am a proud member of the National Federation of Independent

Business, as you mentioned. With three employees and gross sales

_Lust over $200,000, I am fairly typical of the 600,000 NFIB mem-
ers.

It is my pleasure to offer comments on OSHA’s proposed ergo-
nomic standard.

In opening, I would like to say that I have a strong commitment
to my employees’ safety and health. This is a commitment not rout-
ed in rules or regulations but in the unique relationships that exist
in a very small business—relationships that come about by work-
ing side by side with my employees at the car wash, at the laundry,
in the shop, and in the office, working in an atmosphere where
there are no strict job descriptions and daily tasks are often shared
and traded between myself and my employees.

My employees know that I will provide them with whatever sup-
port, be it information, supplies or equipment, that is necessary to
create a safe workplace and to protect their health. I am typical of
many very small businesses whose employees are family and
friends. It is these personal relationships, not rules or regulations,
that drive my concern for their health and safety. I am proud to
say that we have never had an injury, accident, or health hazard
occur at my business. The proposed rule ignores these unique char-
acteristics of very small businesses.

As a three-employee business, I don’t have a safety and health
officer. I cannot assign the task required by the rule to a manage-
ment team or a manager, or even one of my employees. The full
burden would fall on me. This would have a detrimental effect on
my productivity. It is my productivity on which the success of my
small business and my employees’ jobs depend.

As always, the overall cost of compliance would fall heaviest on
my small business and other small businesses like mine. The rule
does include a recordkeeping exemption for very small businesses.
This exemption, under the guise of helping very small businesses
like mine, is a non-exemption, since no small business owner, when
faced with the threat of an inspector zeroing in on the require-
ments of this rule, could ignore the necessity of recordkeeping.
Plus, if I were to avail myself of the quick-fix provisions of this
rule, I would lose any recordkeeping exemption, such as it is.

I am extremely concerned with the regulatory burdens and asso-
ciated costs that the requirements of the proposed rule would place
on me and my small business—costs that have already begun—
simply in my need to try and understand the proposed ten- or 11-
page rule and accompanying 260 pages of clarification, a task
which OSHA estimates should take one hour and to which I have
already spent over 20 hours. This is just to become familiar with
the rule, a task which is not yet completed.

As a matter of fact, on March 22nd, I testified before the OSHA
Ergonomics Panel. During the question and answer period, the
Panel could not tell me whether the remanufacturing I do at my
business would or would not subject me to the rule. If OSHA is un-
certain whether a small business would be covered by the rule, how
should a small business know?

In closing, there are several factors relative to small business
that the proposed rule does not take into account—One, the very
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unique nature of small businesses and the unique way they provide
for the safety and health of their employees; Two, the risk of mus-
culoskeletal disorders in a small business is extremely low; Three,
the burdens and costs of compliance would fall heaviest on the
smallest of small businesses such as mine without significantly in-
creasing workplace safety.

It seems to me, relative to small business, that the proposed
standard is a solution looking for a problem. Therefore, I strongly
urge the agency to withdraw the ergonomics rule.

Thank you for the opportunity to comment, and, at the appro-
priate time, I will be happy to answer any questions.

[Mr. Landon’s statement may be found in appendix.]

Chairwoman KELLY. Thank you very much, Mr. Landon. Next we
are going to go to Mr. Kremp.

He is here for the Society of American Florists, and Mr. Kremp,
as a fellow florist, I really empathize with you, and I am glad to
have you here testifying.

STATEMENT OF MR. CHARLES KREMP, SOCIETY OF AMERICAN
FLORISTS

Mr. KREMP. Thank you. Good afternoon. Chairwoman Kelly and
members of the committee, my name is Charles Kremp. I am here
representing the Society of American Florists, which is the national
voice of the floriculture industry that represents, really, all seg-
ments of our industry. Most of those members are small, family-
owned businesses like my own.

With your permission, what I would like to do is just submit my
written testimony for the record and then just briefly summarize
parts of it here.

Our family has served the Philadelphia area for many years
since 1946. I was in business with my brother and my father until
’81 when I went into business for myself.

Now, along with my wife, I have four sons, who are in the family
flower business. We currently employ 43 full-time employees and
43 part-time employees in six flower shops and one small green-
house in the Philadelphia area.

OSHA'’s ergonomics proposal, I believe, does nothing to instruct
me on how to specifically protect my employees from MSDs in the
workplace. I have a strong commitment to a safe workplace. Our
family works in the trenches. We know how the jobs are done. We
work side by side with our employees.

I believe our record demonstrates how we protect our employees.
I looked at our workers’ compensation claims report over the last
several years and found that, when we take out automobile acci-
dents, there were only nine injuries. Four of them required com-
pensation, and only one was related to an MSD. The other five in-
juries were mostly slips and trips.

We have employees who are in their 70’s who have said to us
that they can no longer do the jobs that they were hired to do. But,
they are good workers, and we want to keep them, so we found
other places for them, and they are happy and we are happy.

One of my immediate concerns with OSHA’s proposal is the time
and cost for me to understand and implement the program. I, too,
do not employ a safety expert, so this burden would fall upon me,
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as Brian had mentioned with his firm. I also have spent several
hours trying to understand this document, which is 310 pages long,
where OSHA says that they estimate one hour per business cost.
I must be a very slow learner. Trying to comply with this rule will
divert my time and my attention from pursuing the more proven
efforts to maintain a safe and healthy workplace, and those efforts
are already effective with our people.

OSHA'’s proposal covers any employer whose employees work in
manual-handling jobs. These kinds of activities involve many jobs
in a typical retail flower shop. Unlike large employers or employers
with union contracts, each job’s core element is not specifically de-
fined.

The regulation does give some examples of manual-handling jobs.
However, the definition is very vague. Because of these activities
that I just described, I think I would automatically be required to
implement those first three elements of the ergonomics program.

However, we do all of this now—lead, interact with employees,
identify hazards, and all of this without regulations. The problem
is the way we operate now may not satisfy the OSHA inspector, yet
it achieves the goal that is intended.

The first element, the management, leadership, and employee
participation, if I didn’t do this already, I couldn’t succeed. In a
small business, there is no filter to prevent management from
knowing of problems. As already mentioned, I work side by side
with and know each of the employees very well. They are not face-
less numbers. Problems of all sorts are discussed. Suggested course
of actions are developed and implemented. The problems are
brought to management’s attention and acted upon immediately,
because we are working together.

The hazard information and reporting element has instructions
that are incredibly broad and vague. I prefer to know absolutely if
and when I am in compliance. OSHA’s goal should be to identify
specific problems with known solutions that are effective and prov-
en, because that is what we do now in our business, and that is
how we stay in business.

The work restriction provision is troubling to me, as are the pro-
visions that mean we have to change our facilities. We don’t control
all of our facilities. We rent space, and we don’t have the control
over those facilities and could not control them if we needed to.

In conclusion, our company is very concerned with safety and the
health of our employees. If OSHA were to set forth an affirmative
rule showing me how I can protect my employees from MSDs in the
workplace, I would most certainly embrace it.

This rule will have a negative impact on our business with no
guaranteed benefits.

I appreciate the opportunity to offer the comments, commend you
for holding this important meeting. If I can answer any questions
later, I would be happy to. Thank you.

[Mr. Kremp’s statement may be found in appendix.]

Chairwoman KELLY. Thank you very much, Mr. Kremp. We are
going to move on now to Mr. Russ. He is Administrator of the Bay
Care Center in New Rochelle, New York, and he is here for the
American Health Care Association.

Thank you, Mr. Russ.
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STATEMENT OF MR. RUSS, ADMINISTRATOR, BAY CARE
CENTER, NEW ROCHELLE, NEW YORK

Mr. Russ. Thank you, Madam Chairwoman. Good afternoon,
ranking member Pascrell and members of the Subcommittee.

Just as a casual aside, I bring to you, Madam Chairwoman, the
warmest regards from other health care providers in your home
district. We have always felt that you have been able to champion
that delicate balance between the needs and aspirations of health
care providers, their dedicated workforce as well as the patients we
serve.

I am the Administrator and partner in my family’s business,
Bayberry Care Center, in New Rochelle, New York. Bayberry is a
60-bed, skilled nursing facility employing 50 full-time and 30 part-
time professional and nonprofessional staff, most of whom are di-
rect caregivers.

I am here today, as you mentioned, representing the American
Health Care Association, a federation of affiliated associations rep-
resenting more than 12,000 nonprofit and for-profit nursing facili-
ties, assisted living, residential care, and intermediate care for the
mentally retarded and sub-acute care providers. AHCA’s member
facilities employ more than 1.2 million workers, the majority of
whom are front-line caregivers.

First, I just want to make two broad points. I want to tell you
that the imposition of these regulations would surely result in the
diversion of scarce resources from recruitment and retention of
caregivers in the tightest labor market we have ever experienced.
This would divert our desperately needed resources away from
wages and benefits and towards regulatory compliance, an area
which remains clearly ambiguous—which may sound like an
oxymoron but that is something we have had to wrestle with.

Second, the standard will also create a barrier between patient
and caregiver, and ironically but not surprisingly conflicts with the
Health Care Finance Administration’s own regulations, which is
the primary regulatory agency governing the quality of life of our
patients.

AHCA and its members recognize and emphasize the importance
of employers protecting workers from recurring or exacerbating
pre-existing MSDs. Long-term care employers like myself care
deeply about the health and welfare of our employees. We realize
that the health and well-being of our patients is tied directly to the
health of our caregivers. Indeed, we know that the physical well-
being of our caregivers is actually essential to the delivery of the
optimal quality of care.

Recognizing that the potential physical challenges associated
with caring for the frail and the elderly, my facility has worked to
reduce injuries to our caregivers for many years. I would like to
share some of those elements of my program with you.

For more than the last two decades, we have used mechanical
lifts. The most commonly known is a Hoya lift. These are used to
elevate and transfer the most physically challenged patients. There
are many types of such lifts on the market, and most operate ac-
cording to the same basic principle of positioning a resident se-
curely in a seated position on a canvass sling that is cranked and
elevated mechanically. The frame of the device is mounted on
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wheels enabling the transfer of the patient to a desired location
where the resident is lowered and released. Our caregivers are also
given back braces for use during lifting and transferring, which
most employees use routinely.

I found it somewhat ironic, in listening to Assistant Commis-
sioner Jeffress, who pointed to the facility in Oklahoma and the in-
ordinate success they have had in their voluntary program of com-
pliance. We, too, have had incredible success. In fact, we have
never known or experienced any MSD injuries at all.

It is ironic that, given the track record of the double-digit per-
centage reduction in these MSDs that he, himself, pointed to, that
we would now have to go into an ergonomic standard when we are
making such incredible progress on the voluntary side with the ex-
isting programs. What we need, perhaps, from OSHA is guidance.
What we do not need are new guidelines.

The lift and transfer of patients from bed to a wheelchair, from
the bed to the bathroom, are events that occur repeatedly through-
out the day. They are an integral part of the resident’s care and
the safety of the caregiver.

Now, when the resident is admitted to the facility, we are re-
quired by Federal regulation to assess that resident and every as-
pect of their activities of daily living. One of the key things that
we are required to do by Federal and state regulation is to ask
them how they would want to be lifted if that is what they need.
If they prefer to be lifted by caregivers—and most of them do prefer
that, preferring, of course, the intimate and warm contact with an-
other person and not wanting to feel dehumanized by the possi-
bility of being lifted by a mechanical device—we have to adhere
and honor their requests. The regulations of the Health Care Fi-
nancing Administration are designed to protect residents’ dignity.
If a caregiver were to follow that, they would possibly be in viola-
tion of OSHA’s regulations.

More than anything, this paradox illustrates an overall dilemma
that we face in long-term care, which are layers of conflicting regu-
lations promulgated by different Federal agencies which are either
unaware of or indifferent to each other’s mandates. This is where
Federal standards work at cross purposes. HCFA requires care-
givers to follow the residents’ requests, but OSHA imposes ergo-
nomic standards favoring mechanical lifts. There is no resolution.
I was asked to tell you whether I believe the current programs for
my facility will grandfather me into OSHA’s ergonomic standard.
The honest answer is I am not really sure.

Chairwoman KELLY. Mr. Russ, I am sorry, but the five minutes
is up. Could you please summarize?

Mr. Russ. I sure can. To put in simple terms, to equip a 120-bed
facility with moderate or heavy acuity including state-of-the-art
resident-lifting equipment would cost approximately $30,000. Long-
term care is in a financially fragile position. It is a simple reality
that business cannot ignore the costs of regulation. With almost ten
percent of all nursing facilities right now in bankruptcy, the des-
perately needed resources to comply with this ambiguous regula-
tion simply are not there. We are not, like other businesses, able
to raise prices. We are paid for largely by Medicare and Medicaid.
Unless the government is prepared to finance and fund this un-
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funded mandate, there is absolutely no way that we are going to
have the resources to do so.

Our first priority is the health and safety and dignity of those
for whom we care, and our providers are committed to that.

[Mr. Russ’ statement may be found in appendix.]

Chairwoman KELLY. Thank you very much. We have been called
for another vote.

We have a few minutes. In that time period, I would like to call
on you, Mr. Saxon.

You are our last witness on this panel, and, if you can manage
to fit this in five minutes, we can get your testimony in and still
get to our vote on time.

Mr. Saxon is President of Conco Systems of Verona, Pennsyl-
vania, and he is here for the National Small Business United. Wel-
come.

STATEMENT OF MR. EDWARD SAXON, PRESIDENT, CONCO
SYSTEMS, VERONA, PENNSYLVANIA

Mr. SAXON. Thank you very much, Chairwoman Kelly, ranking
member Pascrell, and members of the Subcommittee on Regulatory
Affairs and Paperwork Reduction.

Thank you. My name is Ed Saxon, President and Chief Executive
Officer of Conco Systems, Incorporated, in Verona, Pennsylvania.
My family in Conco Systems employs approximately 80 people in
our efforts to provide condenser-related tools and services to the
fire generation industry. I am also here representing the National
Small Business United, the nation’s oldest small business advocacy
organization, and SMC Business Councils of Pennsylvania.

I respectfully submit this testimony regarding the impact of
OSHA’s ergonomics rulemaking on behalf of the NSBU and SMC.

The promulgation of a mandatory workplace ergonomics stand-
ard is a substantial concern to all small businesses. Small business
will be significantly and adversely affected by this standard as it
is currently written. As a small business owner, worker, workplace
safety and health is a vital concern to me, but I do not feel that
the ergonomics proposal as it appears now is the best means of ad-
dressing this problem. Thus, I am, as is NSBU and SMC, strenu-
ously opposed to the promulgation of final ergonomics standards in
its current form.

I urge OSHA to take a step back, gather all the relevant infor-
mation, comments, and research, to re-evaluate the ergonomics pro-
posal. Barring that, I ask the Congress to intervene to protect
sn(liall business from an improperly promulgated ergonomics stand-
ard.

Let me share a cautionary tale from my own business, Conco
Systems. In October, 1990, Conco hired a part-time employee as a
general laborer and pump mechanic. In November of 92, this em-
ployee began to complain of pain in his right wrist. The pain was
originally diagnosed as a possible slight carpal tunnel syndrome.
Surgery was a possibility. This employee went for further testing,
and it was found that CTS was an incorrect diagnosis. The patient
was sent to a neurologist for further examination.

At that time, November of ’91, this person’s workers’ compensa-
tion claim was denied as a result of a diagnosis that the problem
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was not CTS and could not be traced to any work-related incident.
The patient-employee continued to pursue his claim even after
being laid off as a result of reduced workload. Some years later in
July of '94, this former employee’s workers’ compensation claim
was approved, granting him medical expenses and back wage bene-
fits to February, '92, plus penalties and interest, even though he
had left the state and removed himself from the workforce. On Jan-
uary 11th, 1999, the case was closed on appeal reversing the July,
94 position, claiming that this employee was responsible for res-
titution, which, of course, never happened. This former employee
made it perfectly clear that he had no intention of returning to
work, either at Conco or anywhere else.

Not only are these injuries hard to diagnose and trace to any
specific incidents, work-related or otherwise, they are often impos-
sible to evaluate in an effective manner. To place the burden on the
small business employer to resolve problems that medical profes-
sionals nor workers’ compensation courts cannot determine is not
fair.

If the current proposed ergonomics regulation were in place when
this incident occurred, this single incident would have required
Conco Systems to investigate this pump mechanic’s job and find
ways for him to perform the functions without further aggravating
his injuries, at great expense and time. It clearly would have po-
tentially opened the door to further claims by other Conco Systems
employees, although the so-called claim was shown to be unrelated
to the workplace and the workers’ compensation award reversed by
the courts. Nonetheless, the so-called claim was made and accepted
at one level of the workers’ compensation program. This would like-
ly be significant enough a situation to have triggered the currently
proposed ergonomics standard at Conco.

What this one example illustrates, an example that is, no doubt,
duplicated almost every day across this country in many small
businesses, is the potentially devastating impact that a poorly
thought out ergonomics standard with loose definitions and overly
easy triggers and harsh repercussions can have on honest, produc-
tive small businesses like mine. I know that many of my fellow
panelists will go into great detail as I have in the written state-
ment. So, I will leave the detailed critiques and suggestions to my
submitted written testimony.

Let me conclude by stating clearly that, as a representative of
National Small Business United and SMC Business Councils, as a
small business owner, I strongly urge OSHA to reconsider the re-
lease of their ergonomics standard without a more complete review.
I also encourage Congress to take the action to stop them if they
do not.

In summary, I really don’t believe OSHA should be in the insur-
ance business providing benefits to injured employees. The stand-
ard addresses existing conditions, not only ones caused but aggra-
vation on existing conditions.

None of the testimony of Mr. Jeffress was relevant to small busi-
ness, and, with regard to Mr. Pascrell’s statement on the pollution
analogy, let me say that there are no longer hardly any small
foundries left in the United States as a result of that program.

Thank you for your time.
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[Mr. Saxon’s statement may be found in appendix.]

Chairwoman KELLY. Thank you very much, Mr. Saxon. You came
right in right on the dot. That was very impressive.

Mr. SAXON. Us small business guys are efficient and operate well
under pressure.

Chairwoman KELLY. Way to go, Mr. Saxon. We have been called
for a vote.

I am going to take a short ten-minute break. When we come
back, we will go directly to the questions for the panelists. Then,
we will move on to the third panel. Thank you very much.

[Recess.]

Chairwoman KELLY. Thank you very much. I am just going to
continue to go right on here.

I am going to start with my own personal questioning with you,
Ms. O’Shaughnessy. You are evidently an expert in this field, al-
though you don’t want to be called an expert since you say the field
is so young.

But, given your knowledge of the field, you say you couldn’t tell
your employer what constitutes compliance for the proposed stand-
ard. What if you went to another job? Can you come up, tell them,
another manufacturer, how to comply with the proposed standard?

Ms. O’SHAUGHNESSY. To clarify that, I believe my statement was
we could figure out how to comply with our interpretation of the
standard. But, that is not necessarily equal to OSHA or the specific
auditor’s perception or interpretation of the standard, and that is
a major issue.

Chairwoman KELLY. I am sorry if I mischaracterized it. That is
exactly what you did say.

Ms. O’SHAUGHNESSY. I think I could at my current employer. I
could help them interpret it and apply it effectively as well as a
new employer.

Chairwoman KELLY. You think you could?

Ms. O’SHAUGHNESSY. I do, because I have a background in it.

I don’t mind being called an expert, because it is a new profes-
sion. It is constantly growing and learning and changing. It wasn’t
an insult as much as a fact. I think I could. I have legal advisors.
I have the background—academic and practical background. Not
every small business has that.

I think I would have some difficulty complying with it, and, in
the event of an audit, I would have difficulty working with that
particular auditor and their personality, which comes into play
with the regulation.

If I am going to have difficulty complying with it, 90 percent of
small businesses are going to have difficulty and will not be able
to comply with this.

Chairwoman KELLY. If you were going into, say, Mr. Landon’s
business—now, I shouldn’t say you.

But, suppose someone went into Mr. Landon’s business and
started to just talk with him about compliance, and they didn’t
have your background. What I am driving at here is you stated in
your testimony that there is a large number of charlatans and
snake-oil salesmen that are selling ergonomic advice. I think that
is an important point, and, if you got one of those folks going into
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Mr. Landon’s business, how can he protect himself from that sort
of thing?

Ms. O’'SHAUGHNESSY. It is very difficult, and I think one of the
things we have to caution ourselves with as we go out and find con-
sultants—which small businesses have to do to comply with stand-
ards—OSHA’s free consultants are not always available.

We are not necessarily comfortable using them. Many times we
get a consultant with a flashy program that speaks very well to a
group, has very nice graphics and slogans. However, they just have
enough knowledge to be dangerous. Having enough knowledge to
be dangerous and not enough knowledge to be effective can be a
real downfall.

Chairwoman KELLY. Well, Mr. Landon, we caution you then. Get
somebody who has got some real expertise in the field. [Laughter.]

And, obviously, according to Ms. O’Shaughnessy, this is going to
be a little more difficult than one would think.

One of the things that OSHA mentions is that one way to avoid
all of the problem is being able to utilize the so-called quick fix.
How easy would it be in your business, since I know you have large
pieces of machinery, to reconfigure your shop floor to do a quick
fix? Would it be possible to do it at all?

Ms. O’SHAUGHNESSY. It really depends on the level of the hazard.

If we are talking about a broom handle, of course, that would be
easier. If we are talking about moving the entrance of a machine
so what is fed in is at a different height for differently-abled or dif-
ferent-heighted people, that can go into tens of thousands of dol-
lars. Doing something like that is going to be prohibitive under
budgetary constraints, time constraints, business constraints, cus-
tomer constraints, where we are really going to reap the benefits
of making those changes and not necessarily because of the dif-
ficulty of finding the actual cost, and fixing the problem.

Chairwoman KELLY. One of the things that occurred to me when
you talked about someone feeding a machine is that there is usu-
ally a fairly big difference between the size of a woman and the
size of a man. If you have a factory that is running, manufacturing
24 hours a day, seven days a week—as plenty of them do—and you
have a man feeding something into a machine, and a woman with
a much smaller stature comes to take over in that job, how easy
will it be for someone to look at this from an ergonomics standpoint
and make sure that either the man or the woman don’t fall into
the MSD problem, if there has been a demonstrated problem at
that machine?

Ms. O’SHAUGHNESSY. How easy would it be to find the problem,
or how easy would it be to fix it? To fix it would probably be very
easy, because you can find all kinds of mechanical and engineering
means to do it.

The cost of those may mean that you cannot do it immediately
or that you remove that employee, which kind of negates our whole
intent of protecting the worker, because we are removing the work-
er. Finding a feasible fix is not so easy. A lot of these machines are
over 50 years old, if you will—fixed heavy metal, heavy industry
machines, and are not changeable. So, this will bind our hands con-
siderably.
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Chairwoman KELLY. Thank you. I am going to jump to Mr.
Landon.

Mr. Landon, have any of your employees ever requested a change
in their work environment based on musculoskeletal problems? If
so, how did you handle it?

Mr. LANDON. No, they haven’t, and I need to go into that a little
deeper. I have just one full-time employee whose range of duties
cover the gamut and can change drastically from one day to the
next. But, no, I have not.

Chairwoman KELLY. I am interested, on page two of your testi-
mony, you note that you have already spent 20 hours reading the
proposed standard and the preamble. Congratulations. Have you
read the economic analysis in which OSHA assesses various work-
place controls for correcting ergonomic problems? Or, did you sim-
ply surrender after trying to wade through the preamble and the
rule?

Mr. LANDON. “Wade” is a good choice of words. I did attempt to
read some of the economic analysis. I have mentioned I am not a
safety expert. I am also not an economist. I have to say that most
of it was Greek to me.

Chairwoman KEeLLY. This is it. You don’t feel you have a real
grasp of it.

Mr. LANDON. No.

Chairwoman KELLY. As a small businessperson, it is going to
take you hours to try to understand this. Is that what you feel? It
would take any of us in small business probably the same amount
of time.

Mr. LANDON. Absolutely, and, as I mentioned, I have spent a
great amount of time already and have not yet been able to fully
understand the rule and, particularly, even understand whether or
not I am going to initially come under the rule that is not that
clear. I don’t have a clear answer to that yet.

Chairwoman KELLY. I want to go to something that I tentatively
raised with Mr. Jeffress. I am going to follow up in some of my line
of questioning with him.

I want to talk about that with you. As a small businessperson,
you pay workers’ compensation. Who determines—dJust for the
record, who determines whether an injury is covered under work-
ers’ compensation?

Mr. LANDON. My experience, since I have not had injuries—I
really have to honestly say I don’t know the answer to that. I
would assume it would be the physician who examined the em-
ployee.

Chairwoman KELLY. Who would determine whether the injury
triggers fixing the job or the worker restrictions?

Mr. LANDON. As the rule reads, it is the employer’s responsi-
bility. Again, besides not being a safety expert nor an economist,
I am also not a health care professional, so it would be a pretty
tough call for me.

Chairwoman KELLY. So you don’t feel you have the expertise?

Mr. LANDON. No, I don’t.

Chairwoman KELLY. Do you feel this is a pretty heavy load that
is falling on your shoulders?
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Mr. LANDON. I feel it would be a tremendous burden. I can see
huge portions of my time being taken up trying to comply with the
rule, taking me away from far more productive uses of my time.

Chairwoman KELLY. If the standard is issued, what do you think
it should include to make sure that you could cost-effectively imple-
ment it and ensure that you are protecting not only yourself, since
you work with your workers, but your workers, also?

Mr. LANDON. I am not sure I could suggest a modification to the
rule that would fit very small businesses such as mine. To go a lit-
tle further on that point, one thing I think the rule doesn’t take
into account is the unique characteristics of very small businesses
such as mine and how we currently deal with health and safety
based on these personal relationships that exist in our business.

My employees are, all three of them, either family or very close
friends. These are relationships that don’t exist in larger busi-
nesses. OSHA has done nothing to allow for that difference be-
tween very small businesses and larger businesses.

Chairwoman KELLY. But you would work with them, I assume,
and you just would automatically protect them and take care of
whatever injury they might experience, and try to work to correct
it on your own.

Mr. LANDON. Absolutely.

Chairwoman KELLY. I am going to just go on to my questions for
Mr. Kremp.

I was really fascinated, Mr. Kremp, when I read your testimony
about the experience you had with the worker with the MSD in-
jury. Do you mind describing that injury that was suffered by your
employee and talk about the time that was missed?

Mr. KREMP. Could you tell me just which injury? I wonder if that
was in my testimony, because we really haven’t had any serious
MSD injuries.

Chairwoman KELLY. I'm sorry. I see where it is. It is here.—Over
the past several years, our problems have been negligible, in fact,
only nine injuries. Only four of the injuries required compensation,
and only one was related to musculoskeletal disorders. Now, that
is from your testimony, actually, sir. That is on page four.

Mr. KREMP. Yes, and I believe that these were—There was a
strain when someone lifted a box. We reported it, but it was not
serious enough for them to feel they needed compensation. The way
that this was handled was that our employee reported to my son
that he had strained his back lifting this box and he didn’t need
to go to the doctor. We said. Take it easy and see how this works.
We reported it, as we have to with any injuries on the job. Within
a couple of days, he felt better. He worked for us for several years
and has since that point. So, he was accommodated in that we told
him to take it easy and don’t do any lifting and let it get better.

Now, the injury may have been caused by some activity that was
beyond the workplace or it may be that, at that one time, he did
something in a manner in which he should not have. But, it was
a minor injury that repaired itself in the normal course of healing.
We accommodated it. We accommodated it in the normal way that
we do business.

A similar situation happened with another employee, where they
twisted an ankle when they were setting up a display. We did the
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same thing—allowed him to have activities at work that would not
make this position more severe.

We have had situations where the workers themselves would
help each other. For instance, we have an elderly gentleman who
was not able to lift large boxes—and they are not that large. A
woman that works for us helped him. I remember seeing this so
clearly—helped him carry them in.

So, I think that the situation is such in a business where no one
wants pain. A businessperson doesn’t want pain for their employ-
ees. They don’t want it for themselves, and the procedures are in
place to prevent pain, and those procedures start out with common
sense.

Chairwoman KELLY. Mr. Kremp, having some familiarity with
the florist business, I am very interested in asking you this next
question, which is how easy is it for you to find floral designers?
And, no, I am not yet applying for a job.

Mr. KREMP. Open for a draft. I understand you are off next week
or Easter week.

Chairwoman KELLY. I am pretty fast, Mr. Kremp. I have learned.

Mr. KREMP. You wouldn’t have to twist my arm. In most small
businesses now, especially with the fact that it is a tight labor mar-
ket, we are able to attract employees because we are able to pro-
vide them with a job they like to do. So, we have a lot of people
to come to us to be floral designers, because that is really what
they want to do.

Now, when they come to us and that is what they want to do,
it is unrealistic to think that, if they have some kind of an injury,
that we are going to say. Okay, now you are going to be a truck
driver, or you are going to work in the greenhouse. There are very
specific tasks that people like to do, and so that is another part of
this provision that really doesn’t reflect reality. Reality should be
in being able to give to workers the jobs that they like to do.

Chairwoman KELLY. How easy is it to find a floral designer on
a temporary basis?

Mr. KrREMP. It is next to impossible. For us to have floral design-
ers, we have to start when they have people come in to do odd
tasks and then train them over years so that we will have them.
We hire people now to wrap and to do trimming of plants so that
we can train them over years, so that, maybe in two years, we will
have a floral designer.

Chairwoman KELLY. What happens if one of your floral designers
goes out? How do you cover that right now?

Mr. KREMP. That person who is trimming plants becomes a floral
designer much more quickly. We all just have to fill in, and a lot
of it, quite honestly, is with the management, as I said earlier. My
four sons, one daughter-in-law, my wife, and myself are in this
business, and there is nothing in the business that we don’t do our-
selves, and so we have to fill in on those jobs.

Chairwoman KELLY. Would this law make any difference in the
way you handle your employees and the way you are able to handle
these situations?

Mr. KremP. It would make such a difference that it would com-
pletely change the way that we do business. I am in a unique posi-
tion that I have four sons that can share the load of these manage-
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ment tasks. I am representing— As I said, there’s 16,000 retail flo-
rists in the Society of American Florists. Most of those companies,
there’s one owner and a couple of employees. What would discour-
age these people—other people from going into business is that, in-
stead of being a florist, they are going to have to be a safety expert
and a bureaucrat and going on doing things that are not close to
the business.

The situation in small business today is such that these problems
are being taken care of because of what was said earlier. We care
about the people we work with, and what is being put upon us now
are tasks that many would not like to do and will discourage people
from going into business.

Chairwoman KeLLY. Thank you, Mr. Kremp. I am going to go to
Mr. Pascrell to ask questions of this panel.

I thank you all very much. Mr. Russ, I am going to ask you a
couple of questions in a few minutes.

Mr. PASCRELL. Thank you, Madam Chairlady. First, I think we
need to clear up, once and for all, that there is nothing in the regu-
lations that says that any company has to hire a safety officer.
Some of you have referred to safety officers in your testimony, and
some of you have said—Two of you have said that you may have
to go out and hire a safety officer because you feel that the rule
is complicated or ambiguous. Somebody used that word. But, there
is nothing in the rule which in any manner, shape, or form can be
construed to mean that you are mandated to hire a public safety
officer.

Now, look, I am an easy person to get along with through the
Chair. Very easy. But, you know, you cannot have selective mem-
ory and stack the deck without looking at the entire regulation.

You don’t want to do that, because I am trying to be very objec-
tive and very open-minded. But, I am telling you now, if there is
or there has not been any MSD at your workplace, you will not be
affected by this OSHA standard rule. Call it whatever you want.
And, I am going to repeat that again.

I am going to ask each and every one of you, and I want you to
answer for the record, please, through the Chair, do you have, Mr.
Landon, an MSD complaint at your workplace—any of the five that
you have—four or five places, locations? Yes or no.

Mr. LANDON. The answer to that question is no.

Mr. PASCRELL. Mr. Russ, do you have, at any of your places—and
you are including the whole Association, or just where you work in
New Rochelle, New York—do you have any complaints against the
company—the corporation?

Mr. Russ. Against my facility? I don’t have any formal com-
plaints right now.

However, I have had people complain about——

Mr. PASCRELL. The weather and things like that?

Mr. Russ. About things that might, under this standard, be con-
strued as MSDs.

Mr. PASCRELL. But you haven’t had a complaint as such?

Mr. Russ. No, and I can expect that I would.

Mr. PASCRELL. Excuse me, what does that mean, you could ex-
pect that you would?
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If this rule—If it were going into effect tomorrow morning, you
could expect the complaint pretty soon afterwards?

Mr. Russ. I would think so, absolutely.

Mr. PASCRELL. Explain that.

Mr. Russ. Because we have people doing manual things, doing
lifting, they will often complain. I think my back hurts. If there is
an opportunity for such remedies as work protection, which is to
possibly collect 90 percent of your salary while not working, for up
to six months, I can assure you that many of our employees could
t}ﬁeoretically, and possibly very well expectedly, take advantage of
that.

Mr. PASCRELL. Mr. Russ, the answer to the question, therefore,
is no. For you to imply or for me to imply that, because a rule or
a standard goes into effect, that everybody is going is jump on the
gravy train, to me, is part of the problem for us to clearly see
through the fog at the objective that we all want.

Mr. Russ. With all due respect

Mr. PASCRELL. Excuse me. To protect the workers. You said that
yourself. Isn’t that your objective?

Mr. Russ. Absolutely.

Mr. PASCRELL. Then we are on the same thing.

Mr. Russ. That is particularly why we state that we don’t need
this rule to protect the workers.

Mr. PASCRELL. It doesn’t even apply to you so far.

Mr. Russ. But it could well.

Mr. PASCRELL. Mr. Saxon, have you had any MSD complaints at
your workplace?

Mr. SAXON. Yes.

Mr. PASCRELL. Would you just briefly——

Mr. SAXON. The one that I detailed, and we have occasionally a
sore back problem.

Mr. PASCRELL. So you would have to—Let’s say, if this rule was
in effect, you would have to put some plan into operation to indi-
cate that you would prevent this from happening in the future as
it is now? As the rule stands now or as a proposal.

Mr. SAXON. Sure.

Mr. PASCRELL. Let me ask you a question. When the complaint
was made to you or to your corporation—your company—did you
think about putting something into effect or finding ways that
maybe we could alleviate the conditions that produced the pain, or
whatever? Or the injury? Did you think about that?

Mr. SAXON. Not with regard to the case that I detailed in here,
because the perusal of the job and the review of the job, and our
knowledge of the job, was that that didn’t cause that injury. We did
put into consideration alternative workload for that individual. Be-
fore that guy, and since that guy, nobody having that job has ever
had the complaint.

5 Mr. PASCRELL. Thank you very much for your honesty, Mr.
axon.

Now, next, Mr. Kremp, do you have any MSD complaints in any
of your shops?

Mr. KREMP. Yes.

Mr. PASCRELL. You explained before, basically, one of the situa-
tions and what happened.
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Mr. KREMP. Yes, and I am sure that, over the course of many,
many years, there have been other times when someone has pulled
something or turned in a funny way so that they have had what
would be described as this. I have been in the business for 40
years, and I know, over that time, I have had that happen to me.
So, yes, that has happened.

Mr. PAscrerLL. OSHA, Mr. Kremp—and correct me if I am
wrong, Madam Chairlady—OSHA does not instruct anybody how to
protect the workers in the workplace. They can give you informa-
tion, but they do not instruct, so there is really no mandate except
if there is a complaint made against your business or my business.
Then, they are asking you to put a plan together that would try
to avoid this in the future. What is so demonic about that?

Mr. KREMP. I think that is a stronger term than I would use. I
think that it is impractical, and the reason is that, as I read
through the proposal, I found out that I am not really qualified to
make some of the recommendations, in which case I would need to
have the expert come in in order to come up with a solution that
would satisty the needs of OSHA. So, that is why I think it takes
it from where we do things as we now do them, which is react to
an individual where there is a problem and say. You know, you
shouldn’t be lifting that.

Mr. PASCRELL. I would think, Mr. Kremp, that some part of the
standards or some part of the rule needs to be a little bit more
flexible. I would even say that, but we are not talking about if
there is a complaint. We are mostly talking about a proactive plan.
This is my perception. This is my reading of what OSHA is pro-
jecting, a proactive plan that will avoid those problems for you in
the future. But, OSHA is not giving you that. They are saying you
will have to come up with it in your own business, which is better
for you, isn’t it, than if they imposed?

Mr. KREMP. It wouldn’t be in certain cases.

Mr. PASCRELL. They are not the experts in the florist business.

Mr. KREMP. But I am not an expert in carpal tunnel syndrome.

Mr. PASCRELL. Nor am 1.

Mr. KrRemMP. That is one area that really concerns me. I would
love to have somebody tell me how to prevent that from happening
to me, because I don’t want that to happen to me.

Mr. PASCRELL. You asked a very legitimate question, and I be-
lieve OSHA, from what I have questioned them about before this
meeting, what I have read, what I have heard today, has an obliga-
tion to provide to you, as to every other business community, some
help in getting that information.

I believe they have that obligation, and the question that I asked
or was about to ask two persons ago was have any of you used, Mr.
Saxon and Mr. Kremp, the local—the state free programs that are
available in all 50 states and have been available for many years?
I ask that question rhetorically.

Mr. KREMP. I would be happy to answer. We didn’t, because we
had an OSHA inspector come in and made recommendations. We
went through, and we followed all of those, and I think what has
happened over time, because there is such a program, is we are
conscious of hazards, and I think that is fine.

Mr. PASCRELL. I think that is important.
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Mr. KREMP. But, with this, we need to have a specific course of
action to follow, because it’s areas that we know nothing about.

Mr. PASCrRELL. Mr. Kremp, you sound like a very conscientious
businessman. I don’t say that to pander to you. I listen to what you
have to say, but we are not going to win this battle to bring some
sanity to the process of regulation by going to either extreme. What
we need to do is find some common ground that you can live with
that is not going to break the bank. I understand that, but, where
the message is very clear, all employers—not just Mr. Kremp who
is very conscientious—all employers have an obligation to their
workers. Now, I think, within that common ground, we can find
some rules that we can agree with. That is my opinion. I may be
wrong.

Mr. KrReMP. I think we agreed right away, and that is to defini-
tively tell us how to take care of the problems which we are faced
with.

Mr. PASCRELL. Thank you, Mr. Kremp. Appreciate that. Now,
Ms. O’Shaughnessy——

Chairwoman KeELLY. Will the gentleman yield? I think it is im-
portant to put on the record that all manufacturers are required
to implement portions of this rule immediately, whether there is an
MSD or not. I think that is important to put in the record, because
manufacturers, in particular, have been singled out to have to com-
ply with the rule whether there is an MSD or not. They don’t have
to wait. They just have to comply, and there is nothing in the rule
that indicates, even from our talk with Mr. Jeffress, how they do
that, so I think that is important to note.

Mr. PASCRELL. It is very important, but, again, the question of
complaints is at the very axis of this entire regulatory process. No
one is asking anybody to go out and spend money now to put in
all different kinds of apparatus if there’s no complaints.

I don’t see that in the rule. I don’t see that anyplace in the rule.
I do not see where the person who owns a company, who owns a
business, has to spend any money now to predate the problem if
there are no problems.

Now, whether the rule goes into effect with manufacturers at a
different period of time than would ordinarily be, that is another
question. We are not finished with the rule, and, as you heard
OSHA say, they are not finished with the rule.

All T can say is no complaints, no problem. And, let me ask you
that question. Do you have in your business an MSD complaint?

Ms. O’'SHAUGHNESSY. We are quite a bit larger than most of my
other panelists. We have almost 500 employees at one location,
and, yes, we have plenty. Thirty-five percent of our injuries are
what you could loosely consider a soft-tissue injury or a musculo-
skeletal disorder. What that translates to, in 1999, we had over 40
workers’ comp cases and over 20 OSHA recordables.

Keep in mind, for nine years running, we won the Copper Devel-
opment Association safety award, which meant that we had the
best safety record in the industry. So, we are excellent performers
in the field of safety. We have had huge successes in lowering our
workers’ comp, OSHA recordables, and to tell us that we need to
have a totally new program just for ergonomic injuries that we are
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treating exactly the same as every other injury—effectively we are
treating that—I think is out of the question.

Mr. PASCRELL. If we duplicated what we already are doing, I
would agree with you. I said that two hours ago, but the question
is the standards by which you are judged, for which your company
got the award, may be inclusive, and may not be. I think you can
understand that, and there may be things that they looked at or
didn’t look at that should be considered.

I am not questioning whether you deserved it or not. That is not
what I am saying at all. What I am saying is, the next panel that
is going to come on, you are going to hear folks that are rep-
resenting the workers.

I know your answer is not going to be to them, if I may be so
bold to anticipate, that you ought to depend upon the company to
do the best it can and just assume that it is doing the best it can,
because what you are doing is one thing. What all companies are
doing may be another thing altogether.

Ms. O’SHAUGHNESSY. With all due respect, I take offense at you
saying I am not representing my workers, because it is of the ut-
most priority—the safety of every worker’s safety in my plant and
in my offices. That is where we begin and end.

Mr. PASCRELL. I didn’t say that, nor did I imply that.

Ms. O’SHAUGHNESSY. I represent the workers. I want to protect
their safety, and what we choose to do is involve every single work-
er in all of our resources in order to treat every hazard, whether
it is for a musculoskeletal disorder or a slip and fall, or a crushing
injury, no matter what, and treat them the same and have our rec-
ordkeeping and our hazard analysis, and our abatement issues
treated all the same. We have been effective, and we represent
other manufacturers, I think. I don’t think too many are far dif-
ferent from us.

Mr. PASCRELL. I don’t question what you said one second.

That is not the issue. The issue is can we have a universal rule?

First of all, it doesn’t fit everybody. We know that, but can we
have a universal rule that is somewhat flexible, that can basically
prod the process and make sure that folks are responding to the
employees that work for them.

Let me tell you something. We are not going to get away with
no regulation. It isn’t going to happen, so isn’t it best that we work
together to come up with something that we can live with? Or, do
you want to insist on fighting the fight you cannot win? You can’t
win it. There’s going to be a regulation. Don’t we want to have
input into it? I would think that that is what we want to do.

Ms. O’SHAUGHNESSY. In response to that question, on page eight
and page nine of my testimony, I specifically addressed that ques-
tion because I think that is an excellent question.

If we are going to have a regulation, I suggest several appro-
priate areas in which to allocate our funds and our resources, in-
cluding defining quantifiable methods for assessing the risk and
measuring an injury, and rehabilitation and so on, in addition to
outlining clear and effective program elements which the standard
lacks of right now, and providing the manner to create and manage
a successful in-house program, not putting an excessive burden of
consultants, and so on, on us as an employer.
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Mr. PASCRELL. On page five of your testimony, you state that
OSHA’s WRP provision will increase the number of fraudulent
workplace injury claims.

That is on page five of your testimony. Are you with me?

Ms. O’SHAUGHNESSY. You might be talking about a different——

Mr. PASCRELL. In the last paragraph.

Ms. O’SHAUGHNESSY. Not to mention an increase in fraud? Yes.

Mr. PASCRELL. Okay, that is what you say.

Ms. O’'SHAUGHNESSY. I am with you now.

Mr. PASCRELL. You say that it will increase the number of fraud-
ulent workplace injury claims.

That is a pretty broad statement, Madam Chairlady. We don’t
know what those workers are going to do.

Ms. O’SHAUGHNESSY. We do.

Mr. PASCRELL. Oh, you do. Let me finish the question, if I may.
On what evidence do you base this statement?

Ms. O’SHAUGHNESSY. Past history.

Mr. PASCRELL. Tell us about it.

Ms. O’'SHAUGHNESSY. I have worked at many companies, from
looking at animal caretakers in genetics testing facilities to wire-
and cable-making to consumer products manufacturing. I don’t re-
member who said it, but knowledge of a class of injuries increases
the occurrence. Did you ever hear of carpal tunnel before ten, 20
years ago?

You can’t tell me it didn’t exist at the turn of the century in
much greater percentages and much greater numbers than we have
now. However, we didn’t have any instances of carpal tunnel until
we had the name of it and the knowledge of it.

The same thing is going to happen, and it will create a greater
knowledge of the injury. Therefore, as I state also on page five,
OSHA'’s plan will give 90 percent to 100 percent of pay to workers
who claim musculoskeletal injuries.

Mr. PASCRELL. This is a very good part of this testimony.

I find it very fascinating and interesting, because—I'm sorry, I
thought you were done.

Ms. O’SHAUGHNESSY. No, I wasn’t. In New York state currently,
workers’ comp cases are approximately two-thirds. It is not that
difficult to diagnose any type of injury as musculoskeletal injury
and, therefore, get 90 to 100 percent of your pay as opposed to two-
thirds of your pay for a simple workers’ comp. Now I am finished.

Mr. PASCRELL. Thank you. I think we have a serious problem
here. I'll be very honest with you, because the many industries that
I have reviewed, where there is repetitive activity and where there
is a major problem, I am not concerned about what it is called, I
am not concerned about the nomenclature, I am concerned about
whether there was injury or pain.

What you call it is secondary and that it was caused by work.
People simply assume that this was part of the job. Now, we have
grown. The state of the art has grown. What we accepted 20 years
ago we don’t accept now. Your job, my job, we try to make things
a little bit more easy in an imperfect world. Couldn’t I just as eas-
ily say that OSHA’s WRP provision will increase the number of em-
ployers who will discourage their employees from reporting work-
place injuries? Couldn’t that be the case, also?
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Ms. O’SHAUGHNESSY. It could, but there is an increase in fines
and ramifications against employers for not reporting if they are
found out during an OSHA audit or a walk-through or a free
consultancy visit, and so on.

Mr. PASCRELL. It works both ways is my point, okay? That is
why we must work together to come up with a rule that we can
live with. We can’t fight it and think that it is going to go away.
Then, we won’t have to worry about these repetitive injuries.

Chairwoman KEeLLY. If the gentleman will yield, I don’t think
these people are really feeling as though they are fighting the rule.
What they are trying to do is trying to have some input so that this
rulemaking mechanism works for them to help them protect their
workers. I don’t mean to disagree with you, my friend, but I do
think that the whole point of this hearing is to let them have a
voice in this rulemaking process, which they might not otherwise
have had.

Mr. PASCRELL. Madam Chairlady, let us disagree then. It doesn’t
in any manner, shape, or form decrease my respect and my admira-
tion for you. But, that is not what I heard from three of those testi-
fying today. They don’t want the rule. You ask them. Thank you.

Chairwoman KELLY. Thank you very much, Mr. Pascrell. Being
a small businessperson, having had a couple of small businesses
and having my family in it, I do understand, Mr. Kremp, Mr. Russ,
Mr. Landon. I know that you are there working on the floor with
your workers.

Anything that comes out of this rulemaking process is going to
help you protect yourselves, because you are very intimately in-
volved in doing the business that you are in. I think, Mr. Pascrell,
that that is really the point of what, at least, I am trying to under-
stand here—is how we can help these folks protect themselves and
their workers at the same time without having a rule that is so
large in scope that it undercuts their bottom line, undercuts their
ability to do what they need to do in order to stay in business.

But, more importantly, it doesn’t allow them to protect them-
selves without having to go through a great many steps that might
not be necessary for these people. They need something, but they
need something that addresses their concerns as small
businesspeople—really small businesspeople.

Many of the examples that we have heard today come from large
businesses, not small. It is important that we stay focused on the
small business.

That takes me to you, Mr. Russ, because I did have one question
I wanted to ask you.

OSHA assumes that businesses are going to be able to pass along
the increased costs of any proposed standards onto their customers.
That may be true for an ordinary industry, but aren’t the rates
that you receive for patient care in your business set by the Health
Care Financing Administration and the states?

Mr. Russ. Yes, they are.

Chairwoman KELLY. So your ability to pass along any of these
costs is simply blocked off by another agency.

Mr. Russ. Absolutely, unless there were some concurrence on the
part of other Federal agencies, namely, the Health Care Financing
Administration, which would independently recognize this as a dis-
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tinct cost and then add it to the rates at which they pay us. There
would be no other mechanism to absorb these costs. Only a very
small fraction of patients in nursing facilities today pay their own
way. There’s a variety of reasons for that, but primarily because
Medicare—and primarily Medicaid—are the primary payers. That
is the system we have to live with. This unfunded mandate pro-
vides no mechanism for any kind of recognition of the costs that
we are likely to incur.

As a result of this—and, you know, it would be presumptuous to
assume that not every facility would be affected by this, because,
even as a protective measure, in order to potentially avoid claims,
we would have to purchase the number of lifts, as I described to
you, that would not only conflict with existing regulations—because
HCFA precludes us from using it on patients who don’t want
them—but it opens up the possibility that we would have to make
an enormous capital investment and would probably be in violation
of other OSHA regulations, from a practical standpoint.

Sometimes we don’t see the forest for the trees. If you were to
actually mandate that every patient should be lifted with a me-
chanical device, there would have to be, literally, probably one of
these monstrous entities for possibly five or six patients. Each one
of these devices is an enormous entity. We have no place to even
store these things. If you would put them in the hallways and the
corridors, you would be in violation of life-safety code and other
OSHA regulations. If you were to put them in the patients’ rooms,
you would be in violation of certain OSHA regulations as well as
regulations of the Health Care Financing Administration. No one
h}?s thought out the actual practical implications of having to do
this.

Chairwoman KELLY. Thank you very much, Mr. Russ. I just want
to question one more thing, where, again, it seems to me that you
are caught with agencies controlling things that you have no choice
over. You brought up the instance of mechanical lifts, but aren’t
you mandated by law to offer that choice to patients? They get to
choose whether or not they want to be lifted by personnel in your
institution or they wish to be taken on a mechanical life.

I would also want to point out, having worked in hospitals a
number of years, that there is a certain dehumanizing aspect to
being lifted by a mechanical lift. I don’t care how heavy or light the
patient is. It is rather dehumanizing to the patient to have a me-
chanical lift being used on them. It also is not necessarily the best
way, but aren’t you caught by that?

Mr. Russ. Absolutely. Not only is it dehumanizing, most patients
are fearful of being lifted by anything—I mean, the whole point of
all the HCFA regulations that we have encountered over the last
ten to 15 years has been to enhance the quality of life of residents
and the patients we serve. That is all generated through education
and increased bonding and closer relationships with the caregivers.
This creates a barrier between the caregivers and the residents.

From a practical standpoint, any good, caring facility lifts and
transfers patients not just once a day. It is not just to get the pa-
tient out of bed in the morning and into bed at night. We take pa-
tients out of the wheelchair at every meal and put them in regular
chairs to enhance their dignity so they don’t have to eat lunch in
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a wheelchair, who want them to eat in a regular chair like people
who are not handicapped. So, we would have to be using these lifts
in a way five, six, seven, eight, nine times a day. It is practically,
from a practical standpoint, impossible, because there is no way to
situate them in a dining room to that extent.

Chairwoman KELLY. Excuse me, sir, but it is also mandates by
law that you not do that with the patients. Is that correct?

Mr. Russ. Well, it is not mandated that we do not. We have to
offer the patient a choice. We educate the patients who are com-
petent and those representatives of those patients as to the pros
and cons of a lift, just as we do with other aspects of care. How-
](;velr, if they elect to decline that, we have to honor that request

y law.

Chairwoman KELLY. That is exactly what I was driving at. You
must honor that request by law.

Mr. Russ. Correct.

Chairwoman KELLY. So you are another one of the businesses
caught between agency rules.

Mr. Russ. Correct.

Chairwoman KELLY. I thank you very much. At this point, I
thank the panel. You have been extremely patient, and I really ap-
preciate the fact that you came to testify today.

I know that there are many other things that we would like to
ask you, and I am sure there are other things you would like to
say to us, so, again, I am keeping the record open and we will,
hopefully, continue the dialogue. Thank you so much. I am going
to excuse this panel, and we will have the next panel.

[Pause.]

Chairwoman KELLY. I thank you all very much. We have Jen-
nifer Woodbury here from McDermott, Will & Emery, Jackie
Nowell, who is the Director of the OSHA Office for the United Food
and Commercial Workers International Union. We welcome you.
John Cheffer, Chairman of the National Governmental Affairs
Committee, the American Society of Safety Engineers. We have
Frank Mirer, the Director of the Health and Safety Department
from the UAW International Union, and we have Mr. Lawrence
Halprin from Keller & Heckman, Washington, D.C.

I do thank you all very much for your enormous patience. I hope
it has been an interesting experience for you sitting here listening
to these two different panels.

With that said, I am going to begin with you, and I am going to
welcome you back, Jennifer. We are glad to have you here, and we
are glad to have you on that side of the table testifying, so please
go right ahead.

STATEMENT OF MS. JENNIFER WOODBURY, MCDERMOTT,
WILL & EMERY

Ms. WooDBURY. Thank you so much, Chairwoman Kelly. It is my
pleasure to be here. I am Jen Woodbury with the firm of
McDermott, Will & Emery in our Washington office, as part of the
OSHA group.

I am very happy to be here today. I found the hearing illu-
minating, and, hopefully, what I have to say here today will add
to that.
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I would like to clarify, first of all, I am testifying on my own be-
half as opposed to my firm.

I would like to note—I am going to paraphrase my testimony to
keep it within the five-minute period. But, I would like to request
that my entire statement be entered into the record.

Chairwoman KELLY. Thank you very much.

Ms. WoODBURY. I have been practicing OSHA law for a few years
now. But, when I started, my knowledge was probably equivalent
to what some of the small businesses have to deal with. So, you can
imagine how overwhelmed I was when I learned what I would have
to learn. These are the CFRs for OSHA only. There’s something
like 1200 pages here, and it is pretty intimidating.

I am a lawyer, but, when I started, I didn’t know anything about
it, and so I had to leaf through all this. So, you can imagine what
small businesses have to deal with. It is unbelievable.

So, what I would suggest to you is that any rule that is promul-
gated here—we are talking about OSHA—has to be clearly objec-
tive in nature so that small businesses know exactly what they are
supposed to do in order to prevent injuries. That is the goal, so
small businesses can know what they are supposed to do. It has
to be objective; it has to be measurable; and it has to be under-
standable. I think what you heard here today is that the rule isn’t
all of those things, and that is what the problem is.

The problem that exists is what OSHA terms and really bolsters
about the rule as being flexible. What flexible means is that small
businesses have their own opportunity to determine what is impor-
tant for their business.

I believe that is what Congressman Pascrell was going to. A
flexible rule can be very good, because it helps the small
businessperson put into practice things that work for that business.
But, the problem is that flexible can also mean vague and ambig-
uous.

My testimony goes into several examples, but I would just like
to talk about one very briefly to stay within the five minutes. One
of the key provisions of the OSHA ergonomics proposal is that em-
ployers must materially reduce MSD hazards. Well, all of us could
come up with different interpretations of what “materially” means,
so, of course, you want to look to the definition. Unfortunately, the
definition is not going to help us very much, because here is what
it says, “To materially reduce MSD hazards means to reduce the
duration, frequency, and/or magnitude of exposure to one or more
ergonomic risk factors in a way that is reasonably anticipated to
significantly reduce the likelihood that a covered MSD will occur.”

Now, I want to be really clear. I think that, if we went around
the room, there is no way that all of us, or maybe even two of us,
could agree on what those three terms—reasonably anticipated,
significantly reduced, or likelihood—mean. I don’t think there is
any way that we could come to one solid, absolute determination
of what those terms mean. We have heard from some pretty re-
spectable small businesses. I bet they couldn’t even all agree, even
as respectable as they are.

But, despite this fact, no matter how reasonable your interpreta-
tion is, what this proposal says is: “my interpretation wins, because
I am the OSHA inspector.” That is what the small businessperson
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is dealing with. It is not that they hate the rule, in many instances,
anyway, or that they don’t want any rule, or that rules don’t work.
It 1s that they can do their best, and they will still be cited.

I heard Assistant Secretary Jeffress state, “Well, we’ll have to
rely on the reasonableness of our OSHA inspectors.” That doesn’t
make anyone sit very calmly in their chair, knowing,”Well, I have
no idea, really, what the inspector is going to say, but, boy, I am
sure they’ll be reasonable.” That doesn’t work, so I would suggest
that that is a major problem with this proposal.

Another major problem is that the proposal asks the employer to
determine what a “covered MSD” is. In other words, did the injury
occur at work or did it occur in an off-work activity, such as tennis-
playing or gardening? We are expecting the employer not only to
make that determination but to know that the employee engages
in such activities. That is a problem, At the OSHA hearing—One
of the attorneys in my OSHA practice group at the firm asked a
Georgetown physician how he would make such a determination,
and, indeed, there was no definitive answer given.

I will close by saying that the most important thing I can get
across is that company ergonomics programs absolutely can work.
They can work when they are well-founded, but, without any objec-
tive measures, I would be concerned that this proposal will force
small businesses who have a limited amount of money to spend on
safety to spend that money trying to comply with an ambiguous
and vague rule. That is going to be a problem. I thank you so much
for the opportunity to testify here today and would be happy to an-
swer any questions that you have.

Thank you.

[Ms. Woodbury’s statement may be found in appendix]

Chairwoman KELLY. Thank you very much. Next, we are going
to hear from Jackie Nowell, whom I saw doing a lot of head-shak-
ing out there. So, I hope this has been an interesting experience
for you, Ms. Nowell, but I am looking forward to hearing your testi-
mony.

STATEMENT OF MS. JACQUELINE NOWELL, DIRECTOR, OCCU-
PATIONAL SAFETY AND HEALTH OFFICE, UFCW INTER-
NATIONAL UNION

Ms. NOoweLL. Thank you very much, Chairwoman Kelly. It has
been a long time since I have been up on the Hill, so, yes, a lot
of head-wagging.

My name is Jackie Nowell. I am the Director of the Occupational
Safety and Health Office at the UFCW International Union.

Five minutes goes very fast. Let me give you a little background.
Then, I would like to actually comment on some of the issues that
were brought up by the last panel.

We do represent 1.2 million workers in the U.S. in retail, food,
meat packing, poultry, food processing, warehousing, health care,
garment and textile, footwear, and chemical industries. Included in
this are over 400 small employers in virtually every state in the
country.

We strongly support OSHA’s proposed ergonomics program. We
have been actively working on this issue for 20 years. We began
educating our members, seeing that there was a lack of programs
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and fixes out there in our industries. We filed OSHA complaints in
the meat-packing, poultry, and catfish industries. We worked close-
ly with the Department of Labor to develop red-meat guidelines
issued by then Secretary of Labor, Elizabeth Dole. In 1991, we peti-
tioned OSHA for an emergency temporary standard along with 29
other unions. In '92, Secretary Lynn Martin of the Department of
Labor agreed with the unions’ information supported initiation of
6(B)(5) rulemaking under the OSH Act to address ergonomic haz-
ard. This standard has been ten years in the making, and it is long
overdue.

The UFCW has many programs in our plants with full union
participation that are working to reduce MSDs.

I am going to highlight three points quickly. Mr. Jeffress very
clearly talked about these things being real.

Let me tell you about Carolyn Shebora, who is a cashier at a gro-
cery store in Alexandria, Virginia. She had bilateral carpal tunnel
surgery and is fearful that it is coming back. Her company fought
her workers’ compensation claim for one and a half years. She had
worked for them 27 years. She was devastated by that.

To highlight what was said on the last panel about these condi-
tions having been around forever, there has been an enormous
change in the way we do work in this country. Just two indus-
tries—the poultry industry alone, 91 birds a minute, is what they
will allow that line to go. If you think about word processing, secre-
taries used to do everything in the office, which gave them a lot
of variety of tasks. Now, when you look in an office, you have word
processors dedicated to doing nothing but keying all day long. So,
when we talk about these things are new, they are new, but they
are a result of changes in industry.

Point two—many industries we represent have recognized the
problem for more than 15 years and developed programs. One
meat-packing industry plant, I can tell you, reduced its workers’
comp costs by nearly 60 percent, reduced turnover by 75 percent,
and recouped all of their investment in the first two years of the
program. The numbers of MSD cases were halved, and the number
of surgeries fell 40 percent. 1I could give you other examples and
will be glad to put them in the record.

I was going to talk about the retail industry, because I thought
there were going to be some grocery stores here.

Let me switch to the health-care industry, and I would be happy
to put in the record the research that has been done in nursing
homes on back injuries. Back injuries are their biggest problem.
They come forward all the time and tell you folks that. They have
more lost-time injuries than construction has. The lift-assist equip-
ment that is out there now is no longer mechanical. It is electric,
and, in terms of who do you lift with that equipment, you lift resi-
dents who are not able to help the health-care provider—the aide—
do that work. You do not use those lifts on everybody. They don’t
work on somebody who can assist you in the lift.

So, just to get that in the record—There is a lot of information
out there that has been developed by unions, trade groups, and as-
sociations that will be tremendously helpful to small business. I
note that, on the table here, the National Association of Conven-
ience Stores has put in their testimony that they have stuff avail-
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able and they represent all small business. The Food Marketing In-
stitute says that they represent—More than half of who they rep-
resent are single-store entities and they have on their Web site lots
of information to help small business.

Workers are being hurt. The examples that Charles gave, that I
just gave, are but examples of hundreds of thousands of workers
in the U.S. who are developing MSDs. I could also have told you
about two more. You can see these workers when you go into your
neighborhood grocery store, for example. They come from small
plants and large plants, union plants and non-union plants. The
point is it doesn’t matter where they worked. They need help.

Chairwoman KELLEY. I am going to have to ask you to sum it
up. The red light is on.

Ms. NoweLL. I will note that others have gone beyond the red
light.

While we note that there are some differences between small and
large businesses, we believe the standard is flexible. It is pro-
grammatic rather than specification-based, meaning it is a flexible
set of requirements that small business will be able to adapt to its
establishment. But, if small business believes that OSHA needs to
clarify the rule for them, then they should be informing OSHA of
specific provisions that will assist them.

Thank you for the opportunity to speak with you about this mat-
ter.

[Ms. Nowell’s statement may be found in appendix]

Chairwoman KELLEY. Thank you very much. We are next going
to move to Mr. Halprin.

STATEMENT OF MR. LAWRENCE HALPRIN, PARTNER, KELLER
AND HECKMAN

Mr. HALPRIN. Madam Chairwoman, members of the committee,
my name is Lawrence Halprin, a partner in the law firm of Keller
and Heckman.

I appreciate the opportunity to be here today. As you can tell,
there are more issues than we can ever take the time to talk about.

I will try to address some of them. This rulemaking is different
from any prior rule the agency has ever attempted to promulgate.
For prior rules—Mr. Jeffress mentioned lead, for example—Causa-
tion of the harm was established. The harm’s are due to expo-
sures—to a lead exposure, which is unique to work. You are not
going to find lead in a typical home. Exposures are measurable.
The agency has established what it considers to be permissible ex-
posure limits, which set safe limits and unsafe limits.

None of that is present in this situation. The agency hasn’t iden-
tified the harm in any meaningful way. You’ve got to look at an
OSHA recordkeeping system to figure out what the harm is. It is
not a medical definition. OSHA has come up with a procedure for
saying something is an abnormal condition that in any way was
caused, contributed to, or aggravated to any degree in any way by
work. Once the employer cannot prove that was the case, it ends
up on the log. Then, Mr. Jeffress comes along and says there’s
600,000 of them. It is not terribly meaningful. To give the example
that you talked about today with the worker who came from an-
other job, I asked during the hearings. I asked the OSHA panel
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whether a standard—this standard—would be triggered by an em-
ployee who reported to work with a non-work MSD, then aggra-
vated that injury performing the work he performed for many
years without any problem. The answer from the Associate Solic-
itor for OSHA, the highest attorney responsible for OSHA matters,
almost verbatim was. Yes, you take the worker as you find them.

I think that is absurd. The same thing would happen if that
worker had been working two jobs and injured in another one. This
agiency has absolutely no reasonable limits on the scope of this
rule.

An MSD is defined—my reading of this—so broadly that, if you
have a little muscle discomfort which results in stiffness which lim-
its your ability to touch your toes, which you normally would be
able to do, you have restricted motion under this standard. An em-
ployer has then got to determine whether he has got to take the
employee off the job long enough so that they can recover sufficient
flexibility to touch the toes.

There is something wrong with a standard that does that. It is
not based on simply the 600,000 allegedly lost workday cases. It ex-
tends beyond them to anything else that, under the OSHA rule, is
considered a recordable musculoskeletal disorder. I should mention
that the rule in place today for recording musculoskeletal disorders
is being substantially expanded and being incorporated into this
rule so that the data will probably actually go up, because now
OSHA is expanding the universe of things that are going to be cov-
ered. So, we have got an agency that goes beyond its own
impairmente of health to regulate things that don’t fall into that
category.

We've got a situation where they can’t even define what the prob-
lem is, in a sense medically, if they use these assumptions and pre-
sumptions of work causation. That is what we are dealing with.
Now, back to some of the research.

I realize it is controversial, but OSHA must demonstrate that
there are a significant number of employees who are exposed to
hazards at unsafe levels by properly quantifying the risk. In this
case, we think it is disingenuous for OSHA to say that it has per-
formed a scientifically valid risk assessment in light of what has
transpired in this proceeding. This is not an academic debate. If
the research doesn’t demonstrate that what OSHA proposes is
going to work, whether it is not an effective way of doing it, wheth-
er it is going to impose burdens on employers that they shouldn’t
be on employers in the first place, something is terribly wrong.

In this case, OSHA and NIOSH selectively relied on a body of
outdated and inadequate studies. This is based on testimony from
medical experts, obviously.

I am not an expert in medical areas. According to BLS, the MSD
rates, as was previously mentioned, are already declining at a rate
of 24 percent over the four-year period we have talked about.
OSHA projects a 50-percent decline in MSDs from this rule over
ten years. So, actually, OSHA isn’t projecting any better benefits
than seem to be the trend, based on what is happening through
voluntary programs currently in effect.

OSHA excluded from its consideration, as you heard previously,
the entire body of persuasive scientific evidence supported by writ-
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ten statements and testimony from people I believe to be some of
the world’s most outstanding medical experts, that the vast major-
ity of covered MSDs are not caused simply by workplace exposure,
to bio-mechanical factors. But, there are other considerations in-
volved. Even NIOSH has acknowledged that, within the general
population, non-occupational causes of low-back pain are probably
more common than workplace causes. However, what OSHA would
do would be to have this person come into work, and, if the em-
ployer doesn’t catch them—and I will stop here—and stop them
from aggravating the injury, then all of a sudden the injury is ag-
gravated. The standard is triggered.

I could go on, but I am out of time.

I appreciate the opportunity. Thank you.

[Mr. Halprin’s statement may be found in appendix.]

Chairwoman KELLY. Actually, we have a timer up here, so we
know exactly how far everybody does run over.

You didn’t do too badly. Next, we have Dr. Mirer. Dr. Mirer, we
would like to hear from you. Thank you very much for being so pa-
tient.

STATEMENT OF DR. FRANK MIRER, DIRECTOR, UAW HEALTH
AND SAFETY DEPARTMENT

Dr. MiRgR. Dr. Frank Mirer, Director of UAW Health and Safety
Department. I represent the UAW here today, but I want to start
by telling you that my late father was a small businessman. He ran
a union shop in a business in New York City. I spent many Sunday
afternoons with him helping out getting work ready for Monday.

I want to tell you, from personal experience, there is no reason
why a small business owner or manager can’t do ergonomics, can’t
understand this proposed rule, can’t use our new knowledge to pro-
tect and retain employees. Frankly, if the employer associations
would concentrate on technical support and education for their
members, instead of what they are doing, especially here today,
workers and employers would be a lot better off.

Ten years is not rushing into anything. The ten years this has
takgn is a long lag, particularly in relation to people being hurt ev-
eryday.

That is what is happening out in the world. With due respect to
Ms. O’Shaughnessy, ergonomics is based on biomechanics and
physiology, two quantitative disciplines. Biomechanics uses the
same physics that an engineer would use in designing a building
or an airplane. It is a quantitative method. Two observers will
agree on the biomechanical stress on a body part. They can rank
exposures with great precision. They can rank exposures before
and after modifications of a job.

The simple checklist systems that are being put in place all
through industry are based on those biomechanical and psycho-
physical model results, which have been validated dozens and hun-
dreds of times over in the scientific literature.

It is not for a lawyer to say that they don’t believe it. The sci-
entific consensus was peer reviewed externally to by NIOSH and
other agencies. It. that was confirmed by the NAS.

There is a continuum of stresses, related to the continuum of
health effects. The science is there. There is no question about it.
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The second point, is triggering mechanisms. Let’s talk about
what triggers into an ergonomics program. A worker complains of
pain or injury to his employer. The employer selects the health-care
provider to which the employee goes.

The health-care provider determines whether this matter is
work-related or not work-related. The health-care provider keeps
other medical information confidential from the employer, the same
way that the employer’s medical information ought to be kept con-
fidential from the employees. If it is determined to be work-related,
then the employer analyzes the job. If the job does not contain risk
factors for any musculoskeletal disorders, that is the end of it. No
risk factors, no abatement, no other action. Also, the health-care
provider selected by the employers is the one who determines
whether the employee is at increased risk, and gets a restriction.

Now, work removal protection has been in OSHA standards since
1978, when the lead standard went into effect. OSHA determined
then, that medical provisions, where an employer was required to
honor a restriction, also needed to protect the employee. We see no
reason why this standard should be different.

We have heard a lot of complaints about the plain language of
the rule. This rule was reviewed by a SBREFA panel. They made
36 recommendations to OSHA regarding the standards. OSHA re-
sponded to each one of them and made changes in the regulatory
text, the explanation, and the economic analysis. This responsive-
ness is, quite frankly, now being turned against OSHA, because
every complaint we have heard today is about the plain language,
about the flexibility in determining the exposure assessment meth-
odology about permitting management to defer exposure assess-
ment until injuries are there.

Quite frankly, every one of these is a recommendation that in-
dustry, especially small business, made to OSHA. They were taken,
and now they are here.

The question of whether everybody has had their say, first of all,
with due respect to the committee, if we were following the OSHA
model, the first thing that would have happened here is we would
be questioning you as to the basis for your position. You would
have to answer those questions on the record. Then, we go to the
rest of the proceeding. It has been grinding on before OSHA in
Washington. I just came back from Chicago. We presented testi-
mony from 14 or 15 local union representatives who are doing
ergonomics successfully in plants, large and small, and offices all
across the country.

The bulk of analysis of risk factors on the job in the auto indus-
try is being done by hourly workers off the floor who have had a
training course in how to analyze risk factors. We have done this
in plants, large and small. It is effective. Their ability to do this
analysis is validated, and, quite frankly, I see no reason why a
manager or an employer or an owner of a small business would not
be able to do everything that our workers off the floor can do.

Thank you very much.

[Dr. Mirer’s statement may be found in appendix.]

Chairwoman KEeLLY. Thank you, Dr. Mirer. I appreciate your
ending when you did, being brief.
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Mr. Cheffer, we have yet to hear from you. Thank you for being
so very patient.

STATEMENT OF MR. JOHN CHEFFER, CHAIR, AMERICAN SOCI-
ETY OF SAFETY ENGINEERS NATIONAL GOVERNMENTAL AF-
FAIRS COMMITTEE

Mr. CHEFFER. Good afternoon, Chairwoman Kelly, members of
the Subcommittee.

My name is John Cheffer, I am a professional engineer, certified
safety professional, and Chair of the American Society of Safety
Engineers National Governmental Affairs Committee. ASSE was
founded in 1911 and currently has almost 33,000 members. It is
the oldest and largest Society of safety professionals in the world.
We are dedicated to the protection of property, people, and the en-
vironment on a worldwide basis.

My testimony today focuses on how ASSE views the proposed
ergonomics standard and how it could affect small business. It is
also appropriate to point out that, throughout my professional life,
I have personally worked with hundreds of small businesses on
safety and health issues, including ergonomics.

ASSE wants to be clear on the following point, and that is that
the Society is a supporter of OSHA, as we believe the agency main-
tains a national focus on the importance of occupational safety and
health, and there is a need for a functional and understandable
ergonomics standard that enables all employers to recognize prob-
lems and learn how to solve them. However, ASSE is concerned
that the flaws in the proposed rule, such as the single incident trig-
ger, its interference with established state workers’ compensation
programs, and the rule’s complexity with respect to small business
en;clity compliance, may result in the rejection of the entire stand-
ard.

Therein lies our concern, that the employees who would most
benefit might be harmed. That is the precise reason why ASSE is
the only organization that wrote an alternative proposal for
OSHA'’s consideration with respect to small business issues.

With respect to small business issues, a key question involves
the cost and complexity of performing an ergonomic analysis. We
believe OSHA has provided insufficient information to enable any
small business owner or operator to understand the ergonomic
issue and proposed standard or to determine what actions must be
taken in order to identify and correct ergonomic hazards.

ASSE is at a loss to see how a small business employer without
specialized training will be able to use the standard to prevent
work-related musculoskeletal disorders. We suggest the current
proposal is much too complex for the average employer to use as
a tool to address ergonomic issues.

ASSE believes that the agency has underestimated the costs as-
sociated in implementing and maintaining compliance with the
standard. The agency gives the perception that ergonomic evalua-
tion and of controls are not that difficult to understand and are in-
expensive to implement.

However, ergonomics and cumulative trauma disorders are very
complicated technical issues. Most ergonomic problems cannot be
corrected through low-tech solutions such as having the employee
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stand on a box or propping up a computer monitor with a phone
book, as ESHA has suggested.

ASSE asked OSHA if it conducted any studies or research on
how many small businesspeople can work in NIOSH lifting for-
mula. The agency does not appear to have adequately studied this
issue. For example, while the NIOSH formula tables and assess-
ments are specifically referenced in the preamble, we do not believe
that the typical small businessperson will be able to learn of this
in the hour of training allotted in the preamble’s cost estimate.
Later in the preamble OSHA acknowledges that more training may
be necessary, depending upon the specifics of the operation, but,
this additional training is apparently not factored into the cost esti-
mates.

ASSE recently completed a survey of our members and other
safety professionals on the issue of consultation. A total of 4500
safety professionals were surveyed. While we readily acknowledged
this is not a scientific evaluation, it does give an excellent snapshot
of the cost considerations. Our data indicates that the average
hourly billing rate for an ergonomic audit or evaluation is approxi-
mately $108.00 per hour for each consultant. This is an across-the-
board average, and costs would probably be higher on the East or
West Coasts.

The basic problem with cost projections is that there are so many
variables involved in performing a quality ergonomic evaluation,
including the size and nature of the workplace and the workforce.
The time required to conduct an evaluation at a small business in-
volved with material handling or manufacturing would certainly be
more extensive than an audit in an office setting.

The fixes could be much more costly as well. Along with the ini-
tial consultant’s visit, there would be cost associated with report
preparation, follow-up consultation, potential revisions to an action
plan, and implementation of the recommendations.

Based upon our data and experience, the OSHA time estimates
in the proposed rule are inaccurate with respect to implementation
of a work-related musculoskeletal disorder prevention program.
With respect to the cost of correcting ergonomic hazards at a small
retail or service business, ASSE cannot give an overall estimate be-
cause of the variety of work environments. However, I have person-
ally worked on issues which have run anywhere from $15.00, a
small charge, such as changing table legs, to completely re-engi-
neering a work process which costs thousands of dollars.

Each situation is different. That is the key difficulty with assess-
ing the impact of OSHA’s proposed ergonomics standard. There is
no one-size-fits-all approach to ergonomics, and our core belief is
that it is impossible to provide a one-size-fits-all cost average.

Another issue is whether OSHA could have identified successful
ergonomic intervention controls. In January of 1997, ASSE had an
opportunity to work with OSHA on a very successful conference ti-
tled “Ergonomics, Effective Workplace Practices and Programs.”
There were approximately a thousand participants representing
both the private and public sector. The conference focused on dif-
ferent approaches to ergonomics. The results were excellent and
would have been useful for OSHA to point to some of these inter-
vention strategies in the proposed rule’s preamble for consideration
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by interested stakeholders. Such examples could show how ergo-
nomic hazards have been effectively and efficiently addressed in
the workplace by employers.

In summary, although ASSE’s overall experience with OSHA has
been very positive and we believe that a standard is needed, OSHA
should not finalize the rule as drafted in the 1999 November pro-
posal. OSHA should find an alternative method for protecting U.S.
workers from work-related ergonomic injuries

Chairwoman KEeLLY. Mr. Cheffer, I am going to interrupt here
and ask you to summarize.

Mr. CHEFFER [continuing]. On impacting small business, and I
think that is as good a summary as I can do.

[Mr. Cheffer’s statement may be found in appendix.]

Chairwoman KELLY. Thank you very much. I want to thank all
of the panel.

There’s a couple of things. I think, Ms. Nowell, you pointed out
in your meat-packing case just exactly why it is a good idea that
we have some rule affecting the ergonomics situation, because, ob-
viously, the people who own that meat-packing plant, who found
that they have lowered their injury level and there are workers
who are retaining their jobs, and so on, obviously they were com-
fortable helping to work with the workers to make sure that they
stayed on the job.

It takes a long time to train a worker, as we heard in the other
panel. You don’t want to lose them, so I think your case was very
well made.

I am glad to hear that, but I want to go—just one thing that Dr.
Mirer brought up. You were talking about the trade associations
being against this and speaking against this proposed rule. Are you
aware that the Office of Advocacy of the U.S. Small Business Ad-
ministration opposes this rule?

Dr. MIRER. I am not aware of it. I have been talking from our
experience over in the OSHA hearings about all—a third of the
trade associations that have appeared there have said they would
do some technical assistance, do some training, present some infor-
mation to their members on how to abate ergonomic hazards. I
would guess about two-thirds of the remainder say that all they
have done is essentially repeat the comments that are on the NAM
Web site opposing the standard. So, some of the trade associations
are stepping up to what they ought to do, helping their members
protect their workers, and others are simply playing the regulatory
game.

Chairwoman KeLLY. Well, Dr. Mirer, there’s got to be pretty good
reasons why the Office of Advocacy in the Small Business Adminis-
tration is opposing this rule. I think it would be good if you also
had a look at those, because that may affect what your workers are
involved in.

The other thing is that it points out something that was brought
forth in the second panel. That is, too frequently, people who are
regulated by Washington agencies are caught between agencies.
There’s a rule that says this, and there’s a rule that says that. No-
body knows exactly where they stand, and this is one of the biggest
problems I have in understanding this whole ergonomics thing. I
don’t see how this is going to go through without catching a whole
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lot of people in a swamp of alternate agency rules and regulations.
I don’t see how that is going to happen. This is my grave concern.

It is important that we take care of our workers. Nobody wants
to have them be harmed, but on page 11 of your testimony, you cite
a whole bunch of examples of small businesses that have worked
with the UAW to establish effective ergonomics programs. I want
to know if you could supply the details of those programs to this
committee staff so we could study them, and include them in the
record. This might be very helpful for us. Can you do that?

Dr. MIRER. Certainly. We will provide our training materials.

With all due respect, about the conflicting regulation issue, I be-
lieve what Mr. Russ testified to was that, for those employees,
those patients, who did not want to use the mechanical assist, that
the employer would have to come up with an alternative. But, I
was pleased to hear that he did have mechanical lifts. I was
pleased to hear that the estimate of cost of equipping a facility,
which I thought was actually surprisingly low—I was pleased to
hear that, in an industry where 78 percent of the injuries are mus-
culoskeletal, which leads many, many injuries, he was able to get
his rate down to zero. I thought that was maybe the strongest tes-
timony in support of ergonomics we have heard today.

Chairwoman KELLY. Dr. Mirer, he did it without any rule or reg-
ulation. He just did it.

Dr. MIRER. But, obviously, if you look at the experience of the in-
dustry as a whole, his competition is not doing it at all. In order
to achieve the rate that they are seeing, somebody had to double
the industry rate in order to get to the rates that they have.

Chairwoman KEeLLY. While you are taking your big stick and
whacking those people, it would be nice if you didn’t take the big
stick to the people who are really willing and able and had con-
formed and done what they could to try to help their workers. That
is a real concern.

I also wanted to ask you, sir, about the fact that say—and I real-
ly applaud you—I think your training program sounds very, very
good. That 40-hour course and all the rest of it sounds really good.
Can you give us an estimate on how much time is involved in addi-
tion to that 40—hour course that your people have where they have
had training technique instruction, and they have been evaluated
by the UAW staff and the University of Michigan and the job anal-
yses? How much more time beyond that 40 courses—40-hour course
is involved?

Dr. MIRER. The issue is what degree of sophistication.

Chairwoman KELLY. I am just asking about your course.

Dr. MIRER. I understand that, but, in the car companies where
there are full-time ergonomic analysts, they have had several
courses in addition to that.

In the smaller plants, the 40-hour course or even the shorter
course is sufficient to be able to do the initial assessment of wheth-
er jobs have risk factors or not.

A simple checklist can be used at UAW GM. They go to various
computer programs after they have finished with the simple assess-
ment. So, the short of it is you don’t actually need the full 40 hours
in order to be able to do the kind of risk assessments you would
for a dishwasher or a sewing-machine operator. If you were going
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to do very sophisticated analyses of car assembly processes, you
would need more. But, for the kinds of activities that are done in
most small workplaces, you don’t need the 40-hour course to do an
effective ergonomics analysis.

Chairwoman KELLY. I am only asking you about your industry,
the people that the UAW deal with.

It looks like a very good training program. You say you don’t
need the 40-hour course. What would be the average that your
folks would have—would spend if they don’t take that 40-hour
course, and the other related people that you deal with under the
purview of the UAW? What is the average that you would think
that they need or that they are getting?

Dr. MIRER. Probably, for ergonomics committee members that
are going to be doing analysis on an ongoing basis, a sort of—start
with a one-day course.

Chairwoman KELLY. One day, eight hours?

Dr. MIRER. Yes, which enables them to use the basic job check-
list.

N Chairwoman KELLY. The rule, as I understand it, requires one
our.

Dr. MIRER. The one hour is for the employer to familiarize him-
self with the standard and with the three or four job characteristics
that are listed in the standard.

Chairwoman KELLY. Ms. Woodbury, I can see you are shaking
your head. Would you like to respond to that?

Ms. WooDBURY. If you turn your attention to page 66038 of the
preamble, Cost to Train Employees, one hour of employee time per
affected employee is the cost to train employees. This is just from
OSHA'’s preamble, that 66038, and two hours of managerial time.

Dr. MIRER. You are talking about a completely different thing.

That is completely different. That is the training for the em-
ployee exposed on the job. I was talking about the training for the
person who is analyzing the job in order to measure the risk factors
a}rlld devise abatement methods. Those are completely different
things.

Chairwoman KELLY. I am glad we are getting this cleared up. So,
what would you think we should do about training the employees?

Dr. MIRER. An hour is adequate for the exposed employees.

Chairwoman KELLY. But you think at least eight hours, if you
are going to have somebody who is doing the evaluations?

Dr. MIRER. I think the job analysis requires that amount of time.

Chairwoman KELLY. I am just going to go back to a couple of
other questions.

Mr. HALPRIN. Excuse me, Madam Chairwoman. May I ask? As
I understand from Dr. Mirer’s testimony, the UAW has in many
cases negotiated risk factor tables—correct me if I am wrong—with
the employers. So, they are not sitting on a situation where they
have to guess what the numbers are. They've got a list of tables.
Either you are above, or you are below. If you are above, you’ve got
a problem under their contract, and, if you are below, you don’t,
which is not necessarily something that OSHA would accept. Prob-
ably will in their scenario, but that remains to be seen. But, that
is not the scenario that is available to a small employer. That is
General Motors and Ford and companies like that.
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For them to come out and provide that service is wonderful. If
they would like to expand that to the other millions of small em-
ployers in this country, that would be wonderful. But, I don’t think
they have got the resources for that, either.

I am a little concerned about saying it is simplistic. They’ve got
a negotiated number. In a sense, they have made a policy decision
between their companies and their unions about what level of
stress they think is appropriate for a worker to be able to handle,
and they have made that on a negotiated basis.

Chairwoman KELLY. Thank you very much for your input. I ap-
preciate that.

I am going to turn now to Mr. Pascrell. I am coming back to pick
up a couple of questions that I have left, but go ahead, Mr.
Pascrell.

Mr. PASCRELL. Mr. Halprin, do you agree or disagree with the as-
sertion that there is an MSD worker problem in America?

Mr. HALPRIN. I believe there is a limited problem. It is dras-
tically overstated by the agency.

Mr. PASCRELL. I don’t want to put words in your mouth. Is that
the reason why you thought that you questioned the authenticity
of the 600,000 figure?

Mr. HALPRIN. Let me explain. I think you intended to mention
repetitive motions. Repetitive motion cases are about 75,000. The
other 575,000 are single-incident events.

Mr. PASCRELL. So you think that the first number, 75,000—the
75,000 figure——

Mr. HALPRIN. That is a more realistic estimate, a starting point
for this problem. Now, whether those are caused by biomechanical
factors or psychosocial factors, or some combination, that is what
the debate is about.

Mr. PASCRELL. Well, you did say that what the worker brings to
the workplace has a lot to do with this, too.

Mr. HALPRIN. Correct.

Mr. PASCRELL. That isn’t to say that the job itself or the work
entailed on the job precipitated or worsened the situation. I mean,
that is a person- by-person evaluation, isn’t it?

Mr. HALPRIN. I am not sure I understand the question.

Mr. PASCRELL. If there is a problem, regardless of what the num-
ber is, we do want to try to be helpful. If we are going to promul-
gate the rule, we want some results to avoid these problems in the
future. You are not saying, are you, that you don’t think the prob-
lem is such or has reached the point where we should have a rule?

Mr. HALPRIN. The problem has not reached a level or been estab-
lished to a level that would justify a rule of this scope or this reach.

Mr. PASCRELL. What would you suggest?

Mr. HALPRIN. Going back to the science, getting some clear
science. I would respectfully disagree with Dr. Mirer on what the
level of science currently is and what it shows.

For example, there are a fair amount of data that show that em-
ployees’ jobs—the physical aspects of the job don’t cause the prob-
lem. But, the workers simply hate their job, or they hate their boss,
or they have some other problem in life which compounds and
brings out factors. As a result, they show symptoms for unknown
reasons. Now, there are going to be some highly stressful jobs
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which cause problems. They are limited. This rule does nothing to
try to address and sort them out. It basically goes after everything
and leaves the employer in a situation where it is totally up to an
OSHA compliance officer to decide whether something is covered or
not and whether the employer has done enough.

The agency has come up with—It almost looks like negotiated
bargaining here. They have come up with a proposal which is so
outlandish that I honestly feel the employer community has no
choice but to oppose it. I think that is the general gist of what I
am saying. It is too far out.

Mr. PASCRELL. So you are saying that the rule is too broad?

I want to clear up this one point, though. OSHA is not sending
inspectors business by business to see what they have in place to
prevent certain kinds of injuries. OSHA inspectors only go to a
business where there has been a complaint to see whether there is
a plan to prevent it in the future. Is that correct or incorrect?

Mr. HALPRIN. Partially correct. The other alternative would be to
go to industries with higher than average—For example, lost work
to day injury/illness rates, and, potentially, I don’t know. The agen-
cy may consider a program based on somebody’s musculoskeletal
injury rate, which, again, like I said, I believe is inflated and,
therefore, could very easily misguide OSHA compliance officers and
send them to the wrong place.

Mr. PASCRELL. So, basically, when you come right down to this,
there is a basic disagreement between yourself and Dr. Mirer as to
whether or not the science is at the point that we can define what
is a work-related injury within the category that we are talking
about here today.

Mr. HALPRIN. Whether it is work-related, what the cause is, and
if there are other factors, how to sort them out, how it is fair, is
a matter of policy to decide what burdens are appropriate to put
on an employer and which burdens are not.

Mr. PASCRELL. Let’s take a specific industry then that has been
a target or much has been written, much has been discussed—the
poultry industry. Have you yourself taken a look at that industry
to see what are the reasons why there have been so many com-
plaints within that industry?

Mr. HALPRIN. No, I have not.

Mr. PASCRELL. Actually, it is industries such as that that precip-
itaclited the research—the ten-year study to get us to where we are
today.

Mr. HALPRIN. Right. Now, that poultry industry, as I understand
it, and some of the meat-packing, still have, although they are im-
proved, the highest rates in the country. This standard would re-
quire that they be down to zero. Totally infeasible. That is what
I am talking about, about over-reaching, unrealistic, and basically
giving employers no choice but to say. Forget it.

Mr. PASCRELL. Let’s take that meat-packing and poultry indus-
try. What you are saying is that the rule as proposed at this mo-
ment in time, although we are going to see some other changes, we
t}llink, does not meet the task of solving the problem in the first
place.

Mr. HALPRIN. Correct, it is too broad. It doesn’t reach the prob-
lem. There are already meat-packing guidelines in effect, which
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OSHA has in effect been enforcing. It is questionable whether this
actual rule would require things that would do anything more than
what is already in place on a voluntary basis.

Mr. PASCRELL. So without studying the industry as such, which
you provided us, there is a problem. We really don’t know what the
extent of the problem is. This rule is not going to solve the prob-
lem. We need a much more specific rule to solve that problem for
that industry.

Mr. HALPRIN. No, I did not say that.

Mr. PASCRELL. Then what are you saying?

Mr. HALPRIN. There are some industries with high reported
rates. I can’t tell you what all the reasons are for them. There are
guidelines in place to address that industry. If OSHA were going
to look at it, it would make more sense to look at industries that
don’t already have those guidelines in place and think about devel-
oping guidelines for those industries.

Mr. PASCRELL. So, in other words, what we need is a rule that
pertains to poultry and a rule that pertains, maybe, to data entry,
and a rule that pertains to machinists.

Mr. HALPRIN. Given the current state of the science, assuming
those can be justified, yes. The agency does not have data, to the
best of my knowledge—nobody does—that says how many times
you can lift your arm or push it in a certain direction, with how
much force, and how much twisting. That is the basis on which
every one of these other health standards has been based on. The
closest thing you might call to this is probably noise, where there
is noise in the workplace, noise outside the workplace. But, there
is a permissible exposure limit, and the noise has been dem-
onstrated to cause hearing loss.

We just don’t have clear causation here. We don’t have numerical
links. Basically, OSHA is saying. Go out there and guess and ex-
periment, and, if we like what you do, fine. If we don’t, we'll sec-
ond-guess you. If you don’t do it right, basically, be prepared for
us to take some enforcement action. At that point, of course, they
will issue a citation and tell you what they think you should have
done, and you’ll be put in the position of trying to defend it. If you
are a small business, you can’t afford to defend the situation, so,
unless it is going to put you out of business, you roll over and do
what OSHA says.

Mr. PASCRELL. OSHA doesn’t want to put anybody out of busi-
ness. You don’t think that?

Mr. HALPRIN. I don’t think OSHA has enough knowledge to know
when they are going to put somebody out of business. As the Chair-
woman mentioned, we can tell pitchers not to throw pitches for
more than three innings. We can ban the curve ball. We can
change the game. We can change the business.

Mr. PASCRELL. But we are becoming jocular here about a serious
problem in the workplace in different places. This is serious busi-
ness, and I am sure he is reading it seriously, too. It is easier to
measure decibels than it is how many times I can go to the plate,
and we know that. So, you don’t really believe we can find some
general standard that could precipitate what we should be doing in
each of those industries. You believe they should be all taken sepa-
rately as has been in the past.
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Mr. HALPRIN. Correct.

Mr. PASCRELL. I don’t totally agree with you, but I just wanted
to clarify some things here. I am not against rule-setting. You be-
%ieve that the rule that is being proposed will not correct the prob-
em.

So, what you are asking for

Mr. HALPRIN. It will be grossly inefficient. It is going to be coun-
terproductive. All those things.

Mr. PASCRELL. So what you are suggesting is that it become even
more specific.

Mr. HALPRIN. Provided the science is there to support it, correct,
Hot just pull numbers out of thin air, which is what the agency

oes.

Mr. PASCRELL. Thank you.

Ms. WooDBURY. If I could comment on that. I think what we
would be interested in is, if there is science—Mr. Halprin men-
tioned the noise rule with a dBA of 90. But, then, they allow the
employer to use feasible means to get there. But, there is an objec-
tive getting it down to 90 dBA engineering controls using personal
hearing protection. Here, we don’t have that 90 dBA as a goal. 1
use the example of “materially reduce”.

If we used that same criteria in the noise rule, would “materially
reduce” mean 90, 85, 95, 80? We need an objective goal, so I think
we agree that flexibility is good. But, we need a goal at the end
of the rainbow, or else we are all going to be all over the map and
there’s going to be subjective differences in how the rule is en-
forced, and that is a big problem.

Mr. PASCRELL. My concern, Madam Chair, about that is that the
more specific we think we can become the more intrusive we be-
come within the business that we are trying to deal with. That is
my concern, and I think it is a clear concern—To me it is. Correct
me if I am wrong. What we might be suggesting is that we want
these rules to be more activity-specific, that the standards be more
activity-specific, and the solution be more activity-specific. Maybe,
to me, that goes too far, having started out in support, generally,
of what OSHA was trying to do. We don’t want to chop ourselves
here, but we do want to understand how we are going to come up
with a rule—OSHA is going to come up with a rule we are going
to have to live with. We cannot have it both ways.

Mr. HALPRIN. I would like to add one point. The logical approach
would be to come up with some guidelines first and try them out
first for a few years, not adopt a rule to include the entire universe
in the U.S. industry.

Mr. PASCRELL. So you would say a pilot program?

Mr. HALPRIN. Makes perfect sense.

Mr. PASCRELL. It goes into effect, say, in January rather—and
see how that works out over two or three years before you become
industry-specific.

Mr. HALPRIN. If industry-specific turned out to make some sense.

Ms. WooDBURY. I would agree that a pilot program——

Mr. PASCRELL. Would the National Association of Manufacturers
support that?

Ms. WoOODBURY. I think you would need to ask them, but I think
that, before we get to the point of saying a rule is absolutely nec-
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essary, if we are saying to employers, well, you have to determine
what a covered MSD is—because we don’t really have the science
in place to establish guidelines to help you do that—then the guide-
lines make perfect sense. The problem is not whether ergonomics
or injuries are happening. It is how can we make sure that the
money we spend and the things that we put in place are actually
going to cure them.

That is the crux, and that is what guidelines can help do.

Chairwoman KELLY. Thank you very much. Ms. Woodbury, some-
thing occurred to me when I was reading your testimony.

Under this proposed rule, the worker who has an injury would
be allowed to be out for six months with full pay or the equivalent
of full pay while they are recovering from this injury. I just wanted
to know if you can tell me what is the average maternity leave. It
is about three months, isn’t it?

Ms. WOODBURY. I have not had the opportunity to have that ma-
ternity leave. However——

Chairwoman KELLY. Let me enlighten you. I have.

Ms. WOODBURY. Somewhere around three months.

Chairwoman KELLY. It is about three months, and they don’t
take into account whether or not you have had a caesarian or any
other kind of difficult delivery. It simply is three months. It is in-
teresting to me that, in this rule, they are doubling that amount
of time. Under the Family Leave Act, it is three months. It is inter-
eiting to me that, under this rule, they have doubled the amount
of time.

If you have an MSD, I find it very curious that we would need
six months to recover from something that could be considerably
less traumatic than a difficult delivery involving a C-section. I
think that was an interesting—You didn’t bring that out in your
testimony. But, you mentioned the fact that it was a six-month
leave with full pay, and I think that is a very good point to focus
on.
Dr. MiReR. Congresswoman Kelly, could I respond to that,
please?

The situation with medical work removal protection is this. The
employer is selecting the health-care provider. The employer’s
health-care provider determines whether the MSD is work-related
and whether to place a restriction on the employee. It is a choice
of the employers, somebody hired by the employer to do that.

The importance of work removal protection is that, if an em-
ployee goes back on an unabated job that has hurt him or her al-
ready, we can be virtually certain they will get hurt again. We can
be virtually certain that the job will progress to further disability.
So, the purpose of the duration is really the time it would take to
fix the job that they were on before. But, in any case, this is an
individual decision being made by the employer’s health-care pro-
vider that they can’t work the job.

Now, Mr. Kremp described exactly the way we would hope the
process would work. He had an employee who was hurt. They
found him something else to do that he could do. He had employees
that were too old or they said advanced in age to do the tasks that
they were originally doing. He found them something to do. We
think that employers can accommodate this very well.
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Out of the plant—You are disqualified out of the plant, that is
another factor. In fact, we would like to see the full MRP/MPR
framework that has been there with lead and cadmium and form-
aldehyde and methylene chloride put back into the rule rather than
what we have there now, but that is the rationale.

Chairwoman KELLY. Dr. Mirer, there is one thing about the cad-
mium and all the rest of those things that you have listed. They
are fatal. The MSDs are not necessarily fatal, and I think that is
a very important point.

Ms. WoODBURY There is something else that you wanted to say.

I wanted to respond to Dr. Mirer’s comment saying that it is the
health-care professional’s determination whether something is
work-related or not in an injury. That is incorrect. What OSHA
says is that it is the employer’s decision whether something is
work-related. So, the employer, who is not a doctor in most cases,
would have to make a decision whether something is covered,
whether it is work-related. That means that that employer would
have to know what all of the employee’s home activities are, wheth-
er he is a gardener or plays tennis, and would then have to make
a determination. Is this related to gardening, or is it related to the
job?

As I mentioned in my statement, one of the attorneys in my
group during the OSHA public hearings asked a Georgetown physi-
cian how he would make such a determination. There is no defini-
tive answer, yet OSHA is expecting the employer to make that de-
cision in order to go forward.

I just wanted to clarify. Thank you.

Mr. HALPRIN. Can I add something to that?

Chairwoman KeLLY. Yes, Mr. Halprin.

Mr. HALPRIN. Beyond that, because the standard is written to
say does “cause or contribute.” Then, you read the preamble and
“contribute” means aggravate. It doesn’t matter whether the gar-
dening might have been the primary factor. The question is did
work in any way aggravate it to any degree.

If the answer is yes, it is covered. Second, although it is the em-
ployer’s decision, if the employee doesn’t like the decision, they file
a complaint with OSHA. OSHA comes in to conduct an inspection
to see whether the decision was correct.

I can’t say that is the most efficient way of doing things, but it
is not as though it is the employer’s absolute decision and there is
nothing else that is going to happen if the employee files a com-
plaint. The employer has got to go through an OSHA inspection
about it and try to justify and document why they came to the deci-
sion they did. Then, of course, there is the problem that the stand-
ard, as written, doesn’t allow the employer to have access to the
information they need to make the decision. That is another issue.

Chairwoman KELLY. I thank you. I think that, obviously, honest
minds can differ on this subject to a certain degree.

But, as Mr. Pascrell points out, we need to come to a thoughtful
decision with this rule. There is a need for more information. There
is a need for thought.

It is only, I believe, by working together, that we are going to
come up with some kind of a decision on this rule that will be
something that is enforceable and workable, will protect the work-
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ers but also will protect the employers, especially those of us who
are small businesspeople who must contend everyday on an indi-
vidual basis with many rules and regulations that are promulgated
by these agencies.

So often, many of these do conflict. I thank all of you very much
for being here on the panel today. I really thank you for your pa-
tience and your willingness to speak forth and to be so strong in
your opinions.

Thank you very much. Hearing is adjourned.

[Whereupon, at 3:15 p.m., Monday, April 14, 2000, the hearing
was adjourned.]
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OPENING STATEMENT

CHAIRWOMAN SUE KELLY
SUBCOMMITTEE ON REGULATORY REFORM AND PAPERWORK
REDUCTION
OF THE COMMITTEE ON SMALL BUSINESS

Good Morning. Today the Subcommittee on Regulatory Reform and Paperwork
Reduction is meeting to discuss the Occupational Safety and Health Administration’s
(OSHA) proposed ergonomics program standard. OSHA released the proposed rule and
accompanying material for comment by interested parties on November 23, 2000. The
material for comment was voluminous and included a 300 page Federal Register notice
and an 1,100 page economic analysis. Despite more than a thousand requests for
comments, OSHA maintained that comments would be due on February 1, 2000. With
five days left in the comment period, OSHA extended the comment deadline by 30 days
to March 2, 2000. OSHA also has made it abundantly clear that it intends to issue a final
standard by the end of the year.

In response to the notice of proposed rulemaking, OSHA received some 7,000 comments.
In addition, many organizations, small business owners, union representatives, and
individual workers have agreed to testify before public hearings being held by OSHA on
the proposed. Obviously, there is a great deal of interest in the proposed standard
especially considering the amount of effort that is needed to submit written comments to
a federal agency or appear at a hearing. This is especially true of small business owners
who generally have more significant things to worry about, such as operating their
businesses, than filing comments with a federal agency on a proposed rule. This interest
has been confirmed in my discussions with small business owners from my district.

These small business owners, as we will hear today, strive to provide the safest working
environment for their employees. And now all of sudden, they are being told by OSHA
that they must do more. These small business owners certainly would do more if they
knew what to do. However, the proposed standard, although written in plain English, is
difficult to understand and may leave far too much discretion in the hands of OSHA
inspectors in assessing compliance. Thus, it is not surprising to find that many small
business owners are confused over how they will comply, what the costs of compliance
will be, and even if they will be able to comply.

It is very important for OSHA to understand these concerns and this is one of the primary
reasons for holding the hearing — to ensure that OSHA understands that small businesses
are different than large businesses in terms of financial resources, technical expertise, and
daily operation. OSHA needs to take that into account in developing a final rule.
Otherwise, [ fear segregation — workers for larger enterprises get ergonomic protection
because their employers can figure-out how to comply with the standard while employees
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of smaller businesses do not because OSHA abdicated its responsibility to draft a rule
that actually provides specific identifiable workplace and engineering practice guidelines
to designed to substantially reduce or eliminate ergonomic hazards.

The proposed standard is one of the most far-reaching initiatives undertaken by OSHA, or
for that matter, any federal regulatory agency. It will affect the vast majority of small
businesses throughout the United States. As a result, I look forward to the hearing even
though it will be very long. However, given the importance of the issue, it is critical that
we in Congress devote the necessary time to understanding the ramifications of this
regulatory initiative.

The first panel will be the Honorable Charles N. Jeffress, the Assistant Secretary of Labor
and the Administrator of OSHA. I am interested in hearing from Mr. Jeffress on his
views concerning small business compliance, the costs thereof, and the alternatives that
will be considered in reducing the potentially adverse consequences on small business.

The second panel is made up of five small business owners who will testify about their
operations, how the proposed standard will affect them, and what information they really
need in an ergonomics standard to protect their employees. I would hope that Mr.
Jeffress or his staff could stay and listen to the testimony of the second and third panel.

The third panel is a balanced panel made of two witnesses from labor unions, two lawyers
who represent business interests, and a representative of the American Society of Safety
Engineers. I look forward to hearing the diverse views of this panel on the potential
impact of the proposed standard on small businesses in both its operation and
enforcement.

I will now yield to my good friend from New Jersey for whom I was glad to move this
hearing to avoid a potential conflict, the Ranking Member, Mr. Pascrell, for any
comments he may wish to make.
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) STATEMENT OF CHARLES N. JEFFRESS
ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY AND HEALTH
U.S. DEPARTMENT OF LABOR
BEFORE
THE SUBCOMMITTEE ON REGULATORY REFORM
AND PAPERWORK REDUCTION
OF THE
HOUSE SMALL BUSINESS COMMITTEE
April 13,2000

Madam Chairperson, members of the Subcommittee, thank you for inviting me to testify
about the Occupational Safety and Health Administration’s proposed ergonomics standard. {
welcome this opportunity to discuss the severe problem of work-related musculoskeletal
disorders, also known as MSDs. OSHA has spent 10 years studying this issue, analyzing
evidence, reviewing data, talking to stakeholders, and discussing ideas and options. It is now
time to act.

Work-related musculoskeletal disorders are the most widespread occupational health
hazard facing our Nation today. Nearly two million workers suffer work-related musculoskeletal
disorders every year, and more than 600,000 lose time from work as a result. Although the
median number of lost workdays associated with these incidents is seven days, the most severe
injuries can put people out of work for months and even permanently impact their ability to
perform their job. In addition, $1 of every $3 spent on workers’ compensation stems from
insufficient ergonomic protection. The direct costs attributable to MSDs are $15 to $20 billion
per year, with total annual costs reaching $45 to $54 billion. Yet today, fewer than 30 percent of
general industry employers have ergonomics programs.

Real People

The human dimension of this problem is striking. This debate is about real people
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confronting real risks to their livelihood, health and well-being. Ursula Stafford is a 24-year-old
paraprofessional for the New York City school district. Ms, Stafford was'assigned o assist a
paralyzed student who used a wheelchair, The student weighed 250 pounds and Ursula weighed
122. She received no training on how to lift the student (which was required, for example, to
help the student go to the bathroom), nc;r did her employer provide any lifting equipment. Ursula
worked only two days before seriously injuring her back on the third day. She had a herniated
disc and spasms in her neck. Today she wears a back brace, endures constant pain and has been
told that she may never be able to have children because her back may not be able to support the
weight. Compounding this tragedy is the fact that Ursula’s predecessor was similarly injured and
became permanently disabled. Under the requirements of OSHA’s proposal, Ursula’s employer
would have begn required to fix the job after the first injury occurred. Ursula might never have
been hurt.

Then there is Walter Frazier, a 41-year-old poultry worker, who has undergone four
surgeries on his hands and wrists. For nearly nine years, Walter worked as a “live-hanger” in a
chicken processing plant. An admittedly nasty job, live-hanging is simple in concept. Ten to
twelve people stand beside a processing line, stretch over a barrier bar designed to contain the
often—flapping chickens, grab the chickens by the legs, and then stretch upward while twisting to
hang the chickens on fast-moving overhead shackles. Walter repeated this process about once
every three scconds—that’s about 10,000 times a day, 50,000 times a week, 2.5 million times a
year.

Walter felt the initial pains in his hands shortly after beginning to work at the plant.

Through the years his pain intensified while his health has diminished. Finally, in 1998, barely
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able to lift 20 pounds and unable to perform many daily household chores, he agreed with his
doctor’s recommendations and had the first of four surgeries in an attempi to repair his damaged
hands. In addition to severe hand problems, Walter has 1myer back pain and severe and chronic
arthritis in his hands and shoulders. “My doctor told me I can’t do this job anymore. My body’s
overworked, and I can’t do this any fur“therf’

Many other workers have written us to express support for ergonomies regulation. One
put it like this: “I’m an ultrasonographer who has recently been fired from my job because I had
to be out with MSD. I probably would have never had this problem if there were an ergonomics
standard present in my workplace.”

Another worker who lost her job was Mary, a nurse in Oregon, who sustained a back
injury and had to work on light duty for a year. Then her hospital told her to find another job
because they did not have anything for her to do. Today she works at different part-time jobs in
different locations and can no longer provide patient care. And there’s Debra Teske, a customer
service representative, diagnosed with bilateral carpal tunnel syndrome that required surgery on
her right hand. Today, she has difficulty cooking, cleaning and picking up small objects. She
can no longer kayak or bike, hobbies that she once enjoyed. And Carmen Willis, a nurse’s aide,
is on disability and must use a speaker phone because she cannot Hold the telephone.

Beth Piknick is a registered nurse and also knows firsthand the importance of OSHA’s
proposed ergonomics program standard. While working as an ICU nurse, she suffered a career-
ending back injury that was devastating, both personally and professionally. Throughout her
career, Ms. Piknick helped patients move from their beds to chairs and back. Twisting, bending,

pulling and pushing were all part of the job. She never had any back problems. But on February
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17, 1992, while helping move a patient, Beth severely injured her back. Physicians, surgeons,
and physical therapists were not able to relieve the constant pain, Finally, two years after the
injury Beth had spinal fusion surgery coupled with a major rehabilitation program. She was
willing to endure whatever pain it took fo return to the job she loved. Despite the surgery and the
physical therapy, however, she cannot ‘retum to her job. Before her injury, Ms. Piknick was an
active person who enjoyed bicycling, racquetball, waterskiing and yfearly white water rafting trips
with her family. Now, she cannot participate in any of those activities.

Women disproportionately suffer some of the most debilitating types of MSDs, such as
carpal tunne} syndrome. This is not because women are more vulnerable to MSDs-but because a
large number of wormen work in jobs associated with heavy lifting, awkward postures or
repetitive motions. They hold a disproportionate number of jobs as nurses, cashiers, packagers,
maids and house staff, assemblers and office workers. Consequently, women suffer 70 percent
of the carpal tunnel syndrome cases and 62 percent of the tendinitis cases that are serious enough
to warrant time off work.

Workers should not have to suffer like this. Often sclutions to mismatches between
workers and their tasks are right at hand—simple, easy and inexpensive. But too many employers
have yet to realize the benefits of ergonomics and put protective ﬁrograms in place. Fewer than
30 percent of employers with 20 or fewer employees have addressed ergonomics although more
than 325,000 musculoskeletal disorders occur each year in smaller workplaces. In contrast, more
than three-quarters of the companies with 250 or more employees have analyzed hazards and

installed some engineering controls to decrease the risk of musculoskeletal disorders.
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Real Solutions

Ergonomics has an impact beyond workers. This discipline has its/roots in improving
efficiency and productivity. For years, many employers have known that good ergonomics is
often good economics. And those employers have not only saved their workers from injury and
potential misery, but they have saved millions of dollars in the process. The proposed rule draws
on the experience of companies that have implemented successful programs.

Many businesses-both large and small-have already demonstrated the value of
ergonomics programs. Enid Memorial Hospital, a small nursing care facility in Oklahoma,
instituted an ergonomics program focused on back-injury prevention. Enid Memorial presented
its program to staff through lectures, videos, handouts and demonstrations. The facility
purchased mechanical lifts and made them available throughout the establishment. In 1997 and
1998, this practical ergonomics program cut the rate of work-related injuries by almost 75%
from their 1996 level, and reduced the number of associated lost workdays by over 85 percent.

A 25-person Ohio lumberyard, the Weyerhaeuser Customer Service Center, invited an
ergonomist from the State of Ohio’s Workers' Compensation program to survey their site. Based
on the recommendations they received, the lumberyard developed checklists for use by each of
their employees in evaluating the ergonomic appropriateness of the facility’s personal protective
equipment, mechanical equipment and overall workplace. The lumberyard completely
redesigned their office workstations in 1994. As of July of last year, they had not had any lost-
time injuries since strengthening their program.

Two Maine New Balance shoe manufacturing facilities cut their workers” compensation

costs from $1.2 million to $89,000 per year and reduced their lost and restricted workdays from
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11,000 to 549 during a three-year period. New Balance achieved this by adding engineering
controls, eliminating piecework, forming manufacturing teams, and rotatix'lg work activities.

Ulira Tool and Plastics, a small New York plastics products manufacturer, implemented
an ergonomics program that cuf back injuries by 70 percent and reduced associated lost workdays
by 80 percent. Some solutions include;lz purchasing ergonomic chairs for production
employees; providing back safety training; instailing robot presses to‘ eliminate the need for
production employees to reach for parts; and making pallet jacks available for metal bins to allow
height adjustments.

CR/PL Limited Parinership, a small Texas ceramic fixture manufacturer, had a fairly high
incidence of lost workday injuries occurring in this facility due to moving products ranging from
25 to 52 pounds. The firm added mechanical-lift assists and changed the heights of some work
stations to reduce lost workdays associated with MSDs by 60 percent in 2 years.

In 1996, Sysco Food Services of Houston, a food service distributor, had 201 injuries
with 3,638 lost workdays. Sysco’s back injuries accounted for almost 40 percent of the injuries
and more than half the company’s total workers’ compensation costs. Most of the back injuries
occurred in the warehouse and on delivery routes. Sysco formalized its ergonomics program
under the leadership of its occupational health nurse. They instituted an early return to work
policy. Workers were encouraged to report any symptoms. The company re-racked its
warehouse and put brakes on the hand trucks. Sysco assessed its customers” locations for
hazards during delivery and worked with its customers on improvements. Sysco also worked
with its suppliers to get smaller bags, handles on packages, sturdier cardboard and lighter boxes.

One year after implementing an ergonomics program, injuries dropped 25 percent, and the cost of
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workers’ compensation cases was down by more than 45 percent.

Many solutions to ergonomic problems are common sense and inexpensive. OSHA has
identified many solutions that cost less than $100. For example, workers at a packaging plant
complained of leg and back fatigue. Their management installed footrests for standing posture
workstations at a cost of $50 each. At"cl manual assembly plant, a worker’s job involved
installing a small part with needle-nosed pliers that put stress on the wrist. The supervisor
suggested another tool-available in the tool crib-that would make the task easier and safer
without costing an extra dime. Another company recognized the need to make changes to their
packaging line workstations because workers developed musculoskeletal disorders. They simp
added a belt conveyor to move packaged boxes away from the workstation-at a cost of $90.50
per worker. Employees in a poultry processing plant complained that ill-fitting protective glov
did not provide adequate protection. The company bought protective gloves from several
manufacturers to provide a wide range of sizes for better fit. The cost was negligible. In many
mechanical assembly companies, the use of hand tools injures small parts of workers’ hands.
Some companies have used padded tools with inexpensive materials to reduce injury, at minim
cost. These are only a few examples among many.

Public Process

On November 23, 1999, OSHA published its 11-page proposed ergonorics standard in
the Federal Register. As explained in the lengthy Preamble, the proposal was based on sound
scientific evidence-including findings by the National Academy of Sciences—that strongly
supports two basic conclusions: (1) there is a positive relationship between work-related

musculoskeletal disorders and the workplace; and (2) ergonomics programs and specific
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ergonomic interventions can reduce these injuries.

'OSHA is providing ample opportunity for the public to provide input on its ergonomics
proposal. We have already heard from more than 7,000 stakeholders during the 100-day pre-
hearing comment period, and we are now in the midst of 9 weeks of public hearing on the
proposal. During the hearings, we exééct to hear from more than a thousand witnesses, including
representatives of large and small businesses, small business owners, employee representatives
and individual workers, as well as physicians, ergonomists, occupational health nurses, and
others.

OSHA rulemaking hearings are legislative-type proceedings in which parties with
information and views relevant to the proposed standard may provide testimony and be
questioned by the agency. Our hearings go even farther, as OSHA also allows participants to
guestion each other. OSHA believes it has provided sufficient time for this questioning, not all
of which has been used. For example, after a National Institute for Occupational Safety and
Health (NIOSH) panel testified about the scientific evidence on the causes and management of
MSDs, participants did not even use all of the three hours that had been reserved for questioning
the panel.

Participants who have filed a notice of intent to appear wiﬁ also have an additional 90
days after the close of the hearing to submit further comments, including comments on the
hearing testimony and other evidence already in the record. In total, the combined period —~
including the pre-hearing comment period, the public hearing, and the post-hearing comment
period — which interested members of the public will have to comment on OSHA's proposal

exceeds eight months. This period is in addition to the small business review panel process
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conducted under SBREFA, the opportunity for comment after that process concluded, and the
eight yeé.rs of dialogue that have occurred since OSHA issued its Advance Notice of Proposed
Rulemaking in 1992. Throughout this process, we have continually increased our understanding
of the concerns of workers and businesses, and have considered carefully all of the views we
have heard on how best to provide pro%ection.

‘We very much appreciate efforts of everyone who has filed written comments and those
who are participating in the public hearing process. As with all OSHA rules, we will base our
final standard on the complete rulemaking record, including pre- and post-hearing comments, as
well as the hearing testimony.

OSHA’s Proposal

OSHA's proposed ergonomics program standard relies on a practical, flexible approach
that reflects industry best practices and focuses on jobs where work-related MSDs occur,
problems are severe, and solutions are generally understood. It would require general industry
employers to address ergonomics-the fit between the worker and work—for manual handling and
manufacturing production jobs, where we know the problems are most severe. And it requires
other general industry employers to act when their employees experience work-related
musculoskeletal disorders.

Under the proposal, about 1.6 million employers—those with manufacturing and manual
handling jobs—would initially need to implement a basic ergonomics program. This means
assigning someone to be responsible for ergonomics; providing information to employees on the
risk of injuries, signs and symptoms to watch for, and the importance of reporting problems

early; and setting up a way for employees to report signs and symptoms. Full programs for these
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and other general industry employers would be required only if one or more work-related MSDs
actually occurred. But even if a worker is hurt, the employer need not irﬁplement a full program
if a “Quick Fix” can take care of the problem. If the employer corrects a hazard within 90 days,
verifies that the fix has eliminated the hazard, and has no additional MSDs in that job, no further
action is necessary. In addition, a “gra;ndfather” clause gives credit to firms that already have
implemented ergonomics programs that satisfy the core elements of the standard.

Under OSHA’s proposal, only 25 percent of general industry companies with fewer than
20 workers will be required to adopt basic ergonomics programs for one or more of their jobs
involving manual handling or manufacturing production work. Over a 10-year period, about 900
thousand small employers will need full programs because one or more of their workers will
have experienced an MSD.

The OSHA proposal identifies six elements for a full ergonomics program: management
leadership and employee participation; hazard information and reporting; job hazard analysis and
control; training; MSI) management; and program evaluation. OSHA intends that ergonomics
programs be job-based, covering only the job where the risk of developing an MSD exists and
any other jobs in the workplace that have the same work activities and conditions. Ergonomics
programs need not cover all the jobs at the workplace. Nor are ali MSDs covered. Rather, only
MSDs caused by a work activity that is a core element of an employee’s job or a significant part
of her work day will trigger coverage.

The proposal would require that workers who experience covered MSDs receive a prompt
response from their employer, including an evaluation of their injury and access to follow-up by a

health care professional. if necessary. It also provides work restriction protection for workers

10
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when a health care professional has determined restricted work is indicated due to a work-related
MSD. Because the proposed standard is only triggered when an MSD is reported, its
protectiveness depends heavily on workers’ willingness to raise problems when they occur.
Evidence shows that employees are reluctant to report symptoms if doing so might cause them to
miss work and lose pay. Therefore, OSﬁA has proposed that workers whose injuries prevent
them from working would receive 90 percent of their after-tax pay and 100 percent of benefits to
limit economic loss as a result of their injuries. Workers capable of performing only light duty
receive full after-tax pay and benefits. This is roughly equivalent to the 2/3 of pre-tax pay that
workers already receive under most State workers' compensation programs. But this provision is
not about worker pay, it’s about injury prevention. It is designed to encourage early reporting
and intervention, which is to the worker’s benefit and the employer’s benefit. OSHA has
included similar provisions in several other standards, including those on asbestos, cotton dust,
formaldehyde, lead, methylene chloride, benzene and cadmium.

OSHA estimates the proposed standard would prevent about 3 million work-related
MSDs over the next 10 years and save an estimated $9.1 billion annually in lost production,
administrative, and other direct costs alone. The total benefit far outweighs the estimated $4.2
billion annual cost of the proposal to employers. Although some pﬁvate organizations have
published estimates that differ from OSHA's, many of these estimates contain either fundamental
misunderstanding of OSHA’s economic analysis, or of how OSHA’s proposed rule would be
applied. For example, some of these estimates compare their estimates of initial costs to
OSHA’s estimates of annualized costs (American Meat Instifute and the Center for Office

Technology). Other estimates compare the costs for 2 150-person plant to an OSHA estimate

1



85

provided for a 1 7-person plant (American Meat Institute). Some estimates assume that firms
would have to make vastly greater efforts than anything required by OSﬁA’s proposed standard,
actually used by existing programs, or adopted as part of OSHA’s corporate settlement
agreements. For example, one appraisal estimated that complying with part of OSHA’s
employee participation requirement wduld require 10 employees in a 150-employee facility to
meet 2 days a week every week for 6 months. Nothing in OSHA’s standard requires such an
effort. This same study assumed that the only way fo control problem jobs would be to decrease
productivity by 25 percent. Evidence we have received to date indicates that ergonomics
programs often lead to productivity increases. Other studies use data based on speculative
projections rather than real-world examples. Despite such flaws, where cost estimates submitted
for the record demonstrate any mistake or lack of clarity in OSHA’s economic analysis, we will
revise the analysis accordingly.
Small Business Assistance

OSHA has paid close attention to the unique needs of small businesses as we have
developed the proposal. We drafted the 11-page proposal in a question-and-answer format that is
written in plain language. The proposal exempts businesses with 10 or fewer employees from
recordkeeping requirements. It extends the phase-in rcquirements‘for job hazard analysis for two
years and the phase-in for implement}ng permanent controls for three years.

In accordance with the Small Business Regulatory Enforcement Fairness Act (SBREFA),
OSHA, the Office of Management and Budget, and the Small Business Administration convened
a Panel to review and comment on a working draft of the ergonomics program. The Panel sought

advice and recommendations from potentially affected small business representatives. Twenty-

12
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one small business representatives from a variety of industries pémicipated in the effort. The
Panel raised a number of questions and suggested several potential imprc;vements to OSHA’s
draft, many of which were addressed in the proposal we published in November.

OSHA made changes to both the economic analysis and its proposed standard after the
SBREFA Panel’s review. Those chanées included: refining the work restriction protection
provision; increasing the eriginal cost estimates to $4.2 billion; clarifying that repeat training is
not necessary if employees have already received ergonomics training; and providing examples
of covered manufacturing and manual handling jobs. Another significant addition based on the
SBREFA process was the “Quick Fix” option. The draft we provided the SBREFA Panel
required employers to implement full ergonomics programs in the event an employee contracted
an MSD. Small entity representatives asked why a full program was necessary if a condition
could be easily remedied and workers protected. Those comments led to the “Quick Fix.”

In addition to drafting a standard that places a minimal burden on small businesses,
OSHA plans to provide extensive assistance to small businesses to assist with
compliance—through publicatious, checklists, training grants, information sheets that help
employers provide required information to their workers, Internet-based materials, outreach
sessions and its free consultation program. Every small employef that needs help will be able to
contact one of OSHA’s state consultation programs for free assistance in deciding what they need
to do or whether they need a program at all.

We are also undertaking extensive efforts to train OSHA’s own compliance staff. The
OSHA Training Institute already trains the agency’s compliance officers about ergonomics.

Consistent with our standard practice whenever OSHA promulgates new standards, we will

13
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revise those courses based on the final rule and ensure that all conipliance officers who will
perform crgonomics inspections receive updated training. In addition, we ﬁll continue to send
compliance officers to conferences and programs on applied ergonomics, where best practices are
discussed, in order to hone their skills even further.
Conclusion

MSDs have a very measurable impact on the lives and careers of American workers.
Companies that have worked to prevent these injuries with sound ergonomics programs have
often improved productivity, drastically reduced workers’ compensation costs, and improved job
satisfaction. OSHA believes that the same opportunity for a safer workplace must be extended to
other workers whose livelihoods and careers remain at risk. Preventable hazards too often mean
the difference between a happy, healthy productive worker and one whose life and career may be
forever changed by the misery of chronic pain from a senseless injury.

Thank you for the opportunity to testify about this very important issue. 1 will be pleased

to answer any questions the Subcommittee may have.
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The United States was rated number one in global

competitiveness by the Switzerland-based Instirute for

Management Development by a wide margin — almost
20 percent above its closest competition, Singapore and
nearly twice as high as traditional economic rivals,

Germany and Japan.

U.S. manufacturing productivity growth averaged more
than 4 percent during 1996 and 1997
third higher than the end since the early 1980s and

rof ughly one-

IlL‘Eil‘ly three times as great as the rest of the economy,

U.S. manufacturing’s direct share of the Gross Domestic
Product (GDP) has remained remarkably stable at 20
percent to 23 percent since World War I1.
Manufacturing’s share of total economic production

(GDP plus intermediate activity) is neatly one-third.

Manufacturing is responsible for two-thirds of the increase
in U.S. exports, which have grown to 12.9 percent up

from 11.4 percent in 1986.

No sector of the economy, including the government,
provides health care insurance coverage to a greater
percentage of its employees. Average total compensation is
almost 20 percent higher in manufacturing than in the

rest of the economy.

Technological advance accounts for as much as one-third

of the growth in private-sector outpur, and as much as

two-thirds of growth in productivity. The lion’s share of
this comes from che manufacturing sector, which accounts
for more than 70 percent of the nation’s total for research

and dcvcl(}pmcn[.
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Good morning. My name is Laura O’Shaughnessy and I am the corporate
secretary for Revere Copper Products, Inc., Rome, N.Y. Thénk you for inviting me to
appear before this subcommittge today to discuss the impact that OSHA’s proposed
ergonomics rule will have on Revere Copper Products, as well as other small businesses

across this country.
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Revere Copper Products provides customers worldwide with premium quality
copper and copper-based alloys for a multitude of applications. Our two locations consist

of a rolling and extrusion plant and a plate mill, with just more than 500 employees.

1 am testifying today on behalf of the NAM’s 14,000 member companies,
approximately 10,000 of which are small manufacturers. Small manufacturers especially
are sincerely appreciative of the attention that you, Madame Chairwoman, and the
members of this committee are paying to this issue of the impact of OSHA’s proposed

ergonomics rule on small manufacturers.

In illustrating the difficulties of compliance with the standard, I would like to
make three points clear: (1) the current ambiguity of the standard, (2) the relative
newness and “naivetée” of the ergonomics profession, in general, and, most importantly,
(3) how these two would place an excessive burden on Revere Copper Products, Inc., and

all manufacturers, with little return.

Safety is, and has been, the main focus of my prefessional career. Ibeganasa
graduate assistant for a state-of-the-art research institute to prevent injury. For my
masters thesis in human factors engineering, I studied and proposed methods to reduce
carpal tunnel syndrome in animal caretakers. From thers, I progressed to workplace
safety via a large copper wire and cable manufacturer, and I managed product safety for a

juvenile products company. Throughout my career, | have aimed to use my academic
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background and knowledge in the practical sense to improve the safety of workers and

corsumers by applying safety principles in a simple, understandable manner.

I am not an opponent of standards and regulations. On the contrary, I spent some
of the most rewarding time in my career complying with, enforcing, creating and
improving them. Each regulation, however, mandated or otherwise, with which I have
worked has been based on either measurable tests and outcomes, or empirical research.
This proposed regulation is not. The only black-and-white facts related to MSDs
(musculoskeletal disorders) are that they do exist and they are problematic. NO
consensus exists among ergonomic professionals as to any equation for quantifying risk

or assessing injury.

Currently, OSHA correctly asserts the factors contributing to MSDs are force,
posture, repetition, rest, vibration and temperature. I agree, however, without the ability
to measure the effect of these factors within the motions of a task, no one — not even
OSHA - can rank the potential for injury within a workplace and, consequently, direct
the analysis and changes properly. If we do not focus efforts-on the most important areas
(e.g., the 80/20 rule), we may never positively affect the potential for MSDs. A difficult
complicating factor is the effect of age, stress (both at home and at work), fitness and
extracurricular activities on body-pain complaints at work. We ’are apprehensive about
the validity of setting priorities for ergonomics in the workplace with programs that also

cannot measure the impact of these external factors.
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The proposed standard leaves an excessive, open-ended burden on the employer
to nat only identify, but remedy any potential hazard, and create an éﬁ‘ective program to
maintain the process. Despite this requirement, the standard offers no clear program
guidelines or method by which to achieve such ends. In the absence of clear
understanding and requirements for the standard, employers are left guessing what OSHA
requires and which jobs should be addressed. The majority of manufacturers, and
therefore employees, will be on the losing end of the MSD-elimination battle and will
ultimately be crushed by the overly burdensome regulations this standard will impose.
The open-endedness and ambiguity of the proposed standard will do nothing but add to

the puzzle called ergonomics in the workplace. So, let's work to solve this puzzle.

Ergonomics is, by definition, the study of work, but as OSHA defines it in its
“Frequently Asked Questions” document for the proposed standard, “Ergonomics is the
science of fitting the job to the worker.” I prefer to more clearly interpret ergonomics as
studying how performing a task and the workplace environment affect the worker. More
practically, the practice of ergonomics should help employers and employees understand
how the workplace can affect us physically and how,.through equipment and job micro-

motion redesign, injuries can be reduced.

In practice, the science and profession of ergonomics is relatively young.
Certification of ergonomists is limited and not generally required for practice. As with
any such profession, as it grows, many opportunities arise for so-called “experts” — with

just enough knowledge to be dangerous — to spread their wares. By approving this
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standard, we will be opening the door to a business situation where employers will be
forced to spend thousands of dollars on costly consultants just to meet the standard, but

not really improve the working conditions for their employees,

The result will be a new generation of shady characters selling ergonomic “snake
oil.” Slick words and fast fixes will create a false sense of security — that is, until the next
injury unfortunately happens, or an OSHA audit occurs. When this happens, the
consultant, who was ever so helpful and knowledgeable during the implementation phase
of the program, will not be liable, but instead the company, with emptier pockets and a

flashy, but also empty program, will be at fault.

Worst of all, injuries will be a result of improper application of ergonomic
principles, in order to “just meet” the regulations. The misclassification of injuries as
MSDs will cause resources to be misdirected toward avoiding a non-existent cause;
money, time and effort will be wasted. Additional injuries will likely occur due to
inappropriate changes. The employee who sustains the injury is the real loser in this
situation. In the absence of effective programs, including education, misuse of adjustable
tools and workstations, incorrect analysis and improper changes to tasks will undoubtedly

result in an increase of MSDs.

Not to mention an increase in fraud. OSHA’s plan will give 90 percent to 100
percent of pay to workers who claim disabilities atiributable to MSDs. This gives a

substantial financial incentive to employees to claim that a pain is “work-related,”
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leaving it up to the employer to assess what factors may have contributed to the pain.
Moreover, as the proposed standard currently exists, it will not be difﬁcult tofinda
practitioner who could attribute any soft-tissue injury to workplace tasks, thus leaving an
open door for full disability coverage of every tennis, motorcycling, basketball or moving

injury, as well as legitimate workplace traumas.

At Revere Copper Products, Inc., 35 percent of our injuries are soft tissue, or
MSDs; these are unquestionably the hardest to analyze and find cause. We do, however,
have in place a very effective safety program that addresses these disorders, and has
successfully reduced all types of injuries. To prove how successful we have been, I
would like to disclose that for nine consecutive years, we held the Copper Development
Association's Annual Safety Award for large copper fabricators. Besides bragging rights
from this great honor, this also means that since 1993, we have been able to halve our
worker's compensation cases and OSHA incidence rates. We consistently operate at one-
third of the industry average for OSHA incidence rates, since 1988. That's pretty good

for heavy industry.

Let me briefly describe what Revere does and what the shop floor looks like. Asl
mentioned in my introduction, we provide customers worldwide with premium quality
copper and copper-based alloys for a multitude of applications. Our two locations consist
of a rolling and extrusion plant and a plate mill, with just more than 500 employees. Our
employee longevity ranges from several to more than 40 years' experience, and ofien

spans multiple generations. The workplace includes a mix of heavy machinery and the
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copper industry's most advanced technologies, in casting cakes of copper and alloys,
rolling hot metal and slitting sheets of copper. Safety equipment i§ required, and may
include steel-toed shoes, safety glasses, hard hats or heat-resistant suits, All along the
plant floor and in the office buildings, safety pervades the culture; visual displays show
past and current performance plus future goals. Every monthly performance meeting and
quarterly employee talks begin with the topic of safety. Safety is of the utmost priority in

all work situations.

Our attitude toward safety and the value of every worker is evident in our
mission statement:

Our mission is to be the best in the world at what we do. Revere's

talented and dedicated people, working together in a safe,

environmentally sound and ethical manner, aim to achieve 100-

percent customer satisfaction by providing superior quality and

reliability.

We value the safety and input of every employee and apply our beliefs by using
our resources in teams. We use both project teams to address specific issues and
permanent work teams in the plant and offices. Revere has-a safety representative on
every work team. Work teams have a fully independent right to make capital
expenditures for safety issues or improvements. The safety representatives go to one of
four safety meetings, held at least twice a month, and perform audits, self-evaluations,
review accidents and publish minutes. The Division Safety Team, which consists of the
vice president of operations, vice president of buman resources, safety director, union

safety representative, union chairman and revolving supervisors, meets weekly. At these
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meetings, the minutes of the safety teams, near misses, policy issues and other safety-

related successes are discussed.

This method to address safety, and all performance issues, has proved extremely
effective. On the issue of ergonomics and safety, one office team, “The Resourcefuls,”
completed a successful project designing the employee orientation program used with
every new hire, including ergonomics and safety principles. Our efforts are proving to be

wise investments in our employees' safety and, ultimately, Revere's success.

Revere has the capability to comply with our interpretation of the proposed
standard, due to our size, expertise and legal advisors; however, we may still not comply
with OSHA's perception of the new requirements, as they are not clearly outlined in the
standard. If Revere, with our resources and commitment to eliminating workplace
injuries, cannot comply with the proposed standard, who can? We already have an
effective vehicle for improving and maintaining high levels of éafety; we do not need to
add levels of ambiguity to already sufficient and lengthy requirements for workplace

safety.

A more appropriate arena in which to spend funds and allocate resources to
address the problem of MSDs is in defining quantifiable methods for assessing risk,
identifying cause and preventing injury. A clear process to identify credible, qualified
professionals for assistance in job analysis and training is needed to afford competent

assistance to small businesses.
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The proposed standard is not without merit; however, an ideal standard must do
two things, Most importantly, it must outline clear, effective program elements; and
second, provide a manner to create and manage a successful in-house ergonomics
program. The current proposal does not accomplish either. If is lengthy, ambiguous,
increases the opportunity for workplace fraud and will not reduce soft-tissue injuries.
Misspent time and resources, as well as increased paperwork, will limit the flexibility of
companies, such as Revere Copper Products, to successfully reduce risks to the health

and safety of its employees.

Thank you, Madame Chairwoman. I will be glad to answer any questions you or

members of the subcommittee might have.
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Good morning Madame Chairwoman. My name is Brian Landpn. I am the owner
opera'[or of Landon’s Car Wash & Laundry in Canton, Pennsylvania. Besides the services part of
my business, which is apparent from my business name, my business also includes the re-
manufacturing, installation and service of equipment used in the car wash industry. 1have been a
small business owner for almost 25 years. Currently, I have three employees, one full time and
two part time. Iam a proud member of the National Federation of Independent Business. With
three employees and gross sales just over $200,000, I am fairly typical of the 600,000 NFIB

members.

It is my pleasure to offer comments on OSHA’s proposed Ergonomic’s standard. In

opening, I would like to say that I have a strong commitment to my employees safety and health.

This commitment to my employees safety and health is not rooted in rules or regulations, but in
the unique relationships that exist in a very small business. Relationships that come about by
working side by side with my employees, at the car wash, at the laundry, in the shop and in the
office. Working in an atmosphere where there are no strict job descriptions and daily tasks are
often shared and traded between myself and my employees. My employees know that I will
_provide them with whatever support, be it information, supplies or equipment that is necessary to
create a safe workplace and to protect their health. I work in each of my work sites, often
alongside my employees, so it is to the benefit of both my employees and myself to provide a
safe work place. Iam typical of many very small businesses whose employees are family and
friends. In my case, one of my employees is my friend and brother-in-law, one is my sister and

the other is the wife of a close friend. I know them and I know their families. It is these personal
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relationships, not rules or regulations that drive my concern for their health and safety. Iam
proud to say that we have never had an injury, accident or health hazard occur at my business.

The proposed rule ignores these unique characteristics of very small businesses.

The proposed rule also seems to ignore the fact that risk of musculoskeletal disorders for
employees of very small businesses are already significantly lower than the risk of MSDs for all
of general industry. In fact, the SBA Office of Advocacy calls the risk of MSD for employees of
small businesses insignificant. This, along with the fact that MSD’s have decreased by 24%
over the last 4 years without an ergonormics rule, makes the rule seem, relative to small business,

like a solution looking for a problem.

I am extremely concerned with the regulatory burdens and associated costs that the
requirements of the proposed rule would place on me and my small business. Costs that have
already begun, simply in my need to try to understand the proposed ten page rule and
accompanying 260 pages of clarification, a task which OSHA estimates should take one hour and
to which I have already spent over twenty hours. And this is just to become familiar with the
rule, a task which is not yet completed. As a matter of fact, on March 22 [ testified before the
OSHA ergonomics panel. During the question and answer period, the panel couid not tell me
whether the manufacturing I do at my business would subject me to the rule. If OSHA is

uncertain whether a small would be covered by the rule, how should a small business know?
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As a three employee business I don’t have a safety and health officer, I can not assign the
tasks rvequired by the rule to 2 management team, or a manager or even one of my employees.
The full burden would fall on me. This would have a detrimental effect on my productivity, and
it is my productivity on which the success of my small business and my employees jobs depend.
And as always, the overall costs of compliance would fall heaviest on my small business and
other small businesses like mine. As published in a document by the Small Business
Administration, compliance costs to small businesses are approximately 50% higher per

employee, than larger firms. And the smaller the firm, the higher these costs.

There are other aspects of the proposed rule that as a small business owner, I find
troubling. Requiring a small business owner to comply with the full program requirements after
just one MSD is of concern to me. What could be a very isolated incident would raise the costs

of complying with the rule astronomically.

Another aspect I find very troubling is the Work Restriction Protection provision, which
in effect creates a federal worker’s compensation program overlapping state programs, singling
.out MSDs for privileged compensation over other injuries and providing no financial incentive
for a worker to return to work. The Work Restriction Program does not take into account how a
single employee in a very small business may be the whole work force and may make up the

entire payroll.
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The rule includes a record keeping exemption for very smal businesses. This
“exemption" under the guise of helping very small businesses is a non—e'xemption, since no small
business owner when faced with the threat of an inspector zeroing in on the requirements of this
rule could ignore the necessity of record keeping. Plus, if the very small business owner avails
himself of the “Quick Fix” provisions of this rule, he loses any record keeping exemption, such
that it is.

In closing, there are several factors relative to small business that the proposed rule does
not take into account. One, the very unique nature of small businesses and the unique way they
provide for the safety and health of their employees. Two, the risk of musculoskeletal disorders
in a small business is extremely low. Three, the burdens and costs of compliance would fall
heaviest on the smallest of small businesses such as mine, without significantly increasing

workplace safety. Therefore, I strongly urge the agency to eliminate the rule.

Thank you for the opportunity to comment on the proposed rule.
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Good morning Chairwoman Kelly and Members of the Subcommittee. My name is
Charles Kremp and | am the President of Kremp Florist in Willow Grove, Pennsyivania.
Today | am pleased to appear on behalf of the Society of American Florists (SAF).
SAF is the national voice of the U.S. floral industry and represents every segment of
floriculture from growers, wholesalers, and retailers to manufacturers, suppliers and

importers. Most are small family-owned businesses like mine.

The Kremp family has served the Philadelphia area since 1946. | was in
business with my brother and father until 1981 when | went into business for myseif. My
wife Gina and | have 4 sons so active growth of the business was necessary to enable
us to send them tfo college and provide them with positions in our company should they
desire. They all so desired. We borrowed a lot of money, acquired some other
businesses and invested a lot into marketing. | currently employ 43 full-time and 43
part-time employees in six flower shops and one small greenhouse around the

Philadelphia area.

Thank you for the opportunity to offer my views as a small business owner on the
Occupational Safety and Health Administration’s (‘OSHA") Proposed Ergonomics
Program Standard and its impact on small business. | understand this rulemaking is
one of the largest efforts ever undertaken to prepare a proposed standard and in my

estimation it will alsc have the greatest impact of any OSHA standard on my business. |
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am here to say OSHA’s proposal would have a disproportionately negative effect on
small businesses and a drastic and adverse impact not only on my'business but also on
many of the small retailers and wholesalers in floriculture. The point of my testimony
today is a simple but important one. The entire regulation would be too difficult and too
burdensome to comply with. Specifically, OSHA’s ergonomics proposal, | believe, does
nothing to instruct me on how to specifically protect my employees from
musculoskeletal disorders (MSDs) in the workplace. As | understand it, the rule is
designed to address the “significant” risk of work-related musculoskeletal disorders
(MSDs) confronting employees in general. However, it is also my understanding that
among all industries, repeated trauma injuries have been declining steadily and are
down 24 percent since 1994 — all without a regulation. The fact is musculoskeltal
disorders are rarely an issue at our company. Despite this fact, | am being asked to
comply with a vague and confusing regulation which will be extremely costly in terms of
both time and resources. Even if | did see a serious hazard in my business, this rule
shows me no clear solution to remedy the situation. Butits “changes” would have a
destructive impact upon Kremp Florist and our employees without offering any benefits

in terms of a safer workplace.

First, let me start by saying that | have a strong commitment to a safe workplace.
Since it is relevant to today's hearing, | would like to describe the atmosphere at Kremp
Florist in terms of the relationship we have with our employees. Since ! work in the
trenches, | know how the jobs are done. My wife and children work side by side with

me and with the rest of our employees. | do not want anyone injured and safety is a
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prime consideration. If someone is injured, that injury is happening to someone | care

about and is very important o our business.

| believe our record demonstrates how we now protect our workers. The easiest
way to measure our exposure to hazards is with our history with Worker’s
Compensation Claims. Over the past several years, our problems have been negfigible.
In fact, out of only 9 injuries, only four of the injuries required compensation and
only one was related to a muskuloskeletal disorder. The other five injuries were
reported to us and were mostly slips or trips. Two could be considered ergonomic
injures but neither of these injuries required compensation. We have employees who
are in their seventies who have said they no longer can do the jobs that they were doing
and have asked fo have their schedule or task changes. We have made those changes
for they are good workers and want to work and we want to keep them.

Even if the rule is necessary to protect my workers, and | do not think it is, the
proposed standard does not help me protect my workers. Nobody is perfect and people
can make mistakes, Can any regulation realistically prevent someone from falling off his
or her chair? Or can this regulation help me determine whether pulls and sprains are
work-related? Sometimes these strains and pulls are the result of activities that occur
away from the work place from a touch football game to a bowling league to Internet
surfing. Another cause of these strains could also be a lack of physical exercise. We
have addressed these kinds of issues in the past and will continue to do so. We do not

need a regulation to show us what is common sense.
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One of my immediate concerns with OSHA's proposal is the time and cost for me
to understand and implement this program. | do not employ a safety expert on staff so
the burden is likely to fall on me or on one of my sons who visits our stores daily. The
reality is that most small retail flower shops employ relatively few people. In each small
shop, the salesperson, designer and driver may also be the owner or top manager. In
our case | as an owner and my sons as managers, oversee all tasks necessary to run
the business including maintain inventories, ordering flowers, hiring and managing
employees, creating and managing marketing activities, and keeping close watch on the
bottom line. This regulation has a long, unclear list of requirements which wilt most
definitely strain our resources in just determining what's covered let alone the time to

manage a program.

We already spend a substantial amount of time to learn and evaluate the
“hazards” in our business. We do spend time figuring out how to develop and
implement solutions to problems. | want a safe workplace. A safe, healthy and
productive workforce is an asset. However, trying to comply with this rule will divert my
time, attention and resources from pursuing more proven efforts to maintain a safe and

healthy workplace, the efforts that are already effective with our people.

| have a copy of OSHA'’s ergonomics proposal published in the Federal Register
last November. The document is 310 pages long. | understand OSHA has estimated a
one-hour per business cost to understand the standard and be prepared should an

MSD occur. | have read only the 12 pages describing the standard and how it might
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apply to me. | must be a slow reader for I've already spent several hours over several

days and am still struggling to understand my obligations under tHe standard.

Our company provides as few as 3 jobs at one of our locations. These are good-
paying jobs, important to our employees and their families. These jobs appear to be
threatened by the new regulation. OSHA’s proposal covers any employer whose
employees work in “manual handling jobs”. OSHA’s definition of a manuati handling job
is “jobs in which employees perform forcefu! lifting/lowering, pushing/pulling, and
carrying.” What jobs do not? These kinds of activities involve many jobs in a typical
retail floral shop. Some typical jobs include: loading and unloading boxes of flowers,
processing fresh cut flowers, carrying water-filled buckets, and loading and unloading
arrangements in delivery vans. Unlike large employers or employers with union
contracts, each job's core elements are not specifically defined, i.e. categorized solely
into one task or another. While there are some people with specialized skills, a floral
designer may have to move pots and soil or do other unloading, and a driver may have
to help out on the retail end in a pinch. So unlike the proposed standard which
assumes that there are specifically delineated jobs, my business does not run that way.
The regulation does give some examples of “manual handling jobs” however the
definition is very vague. How will | determine which jobs are covered? Today, we worry
about all jobs and all employees, not just the ones OSHA seems concerned with. 1can
only hope that if an OSHA inspector visits me, he or she will have the same idea as | do

of what a “manual handling job” is.
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Because of these activitles | just described, | ﬁggﬂg { wotitd automatically be
required o implement the first three elements of the ergonomics brogram including
Management Leadership and Employee Participation, and Hazard Identification and
Reporting. We do all this now — lead, interact with employees, identify hazards, and all
without a reguiation. But the problem is, the way we operate now, may not satisfy an

QOSHA inspector.

The first element that | would need fo implement is the Management Leadership
and Employee Participation. If | didr’t do this already, | couldn’t succeed. In small
business there is no filter to prevent management from knowing of problems. As already
mentioned, | work side by side with and know each one of my employees very well.
They are not faceless numbers. Problems of all soris are discussed and suggested,
and courses of action are developed. All problems are brought to management's
attention immediately because we are working together. In our businesé one of our
sons is responsible for all the branch stores and is in them frequently through the week.
There is a manager in each store but there is still a close relationship between the staff
and our son. Management in a small business Is not desp. The fop knows intimately
what is happening every day or the business will not succeed. Despite a record of
suceess, | have no way of knowing if an OSHA inspector will agree that | have provided
adequate leadership or employes participation. The regulation simply does not spelt out

my exact obligations and in the end changes nothing.
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The second element | will be required to implement is “Hazard Information and
Reporting”. This section requires me to establish a reporting system and provide
information to employees on a variety of topics. These topics include: common
ergonomic hazards; signs and symptoms of ergonomic injuries; the importance of early
reporting; how to report signs and symptoms of ergonomics injuries; and a summary of
the requirements of the standard. The requirements to establish a 'reporting system’
are unnecessary for a system is in place now. The question is, will my proven, working
procedure pass muster with OSHA? Or could the regulation possibly be requiring me
to establish a reporting system in all seven locations instead of just one at the main

facility?

This description of my responsibilities is extremely vague and | would basically
be guessing at whether or not | was in compliance. This section requires me fo provide
a “summary of the requirements of the standard”. Does that mean | and alf business
people must prepare the summary? Itis not clear to me how detailed that summary
should be. How many pages is a summary of a 310-page document? This section also
requires employers to communicate “periodically” with employees. Does that mean
annually, monthly or weekly? These instructions are incredibly broad and vague. | would
prefer to know absolutely if and when [ am in compliance. OSHA’s goal should be to
identify specific problems with known solutions that are effective and proven. This is
what we now do in our business because that is how we stay in business. Instead it
seems to me that OSHA's goal to force me to hire an expensive consultant to resolve

problems their way and satisfy OSHA’s inspectors regardiess of whether or not their
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method is effective. If OSHA’s goal is to protect workers, this isn’t the rule to help me

do that. We don’t need this regulation.

The Work Restriction Program (WRP) provision is very troubling to me. As |
understand the proposal, the full ergonomics program including this provision would be
triggered if just one employee in one of my stores reports an MSD. If | understand this
provision correctly, OSHA states that work restrictions may involve limitation on the
work activities of the employee’s current job or transfers to temporary alternative duty
jobs or complete removal from the workplace. This element is one of the most costly in
the proposal and may not even be feasible. The Work Restriction Program essentially
requires me to retain 90 percent of an employee’s salary and benefits up to 6 months,
upon a finding by a health care professional that time away from work is necessary. Isn’t

that the reason we purchase worker's compensation insurance?

A retail florist employs a variety of positions both skilled and unskilled from
drivers to salespeople to floral designers. For example, | employ skilled floral
designers. My designers are trained professionals. A number of the core elements of
the designer’s job potentially have ergonomic risks involved. | also employ less skilled
employees for driving and delivery. The provisions for protecting employees by giving
them leave or reassigning them points out OSHA's lack of understanding of how small
businesses operate. OSHA’s regulation appears to suggest if a driver needs
protection, | could reassign her to a design position. | cannot simply substitute another

employee for that skilled artisan. My customers expect a skilled floral designer to build
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their arrangements and would not be willing to accept someone else doing it because of
OSHA'’s ergonomic standard.

Like many industries, currently the floral industry is experiencing an unusual
labor shortage. In fact, this labor shortage is the most severe | can recall. OSHA
appears to believe not only that we don't have a labor shortage but that employees are
interchangeable. Does OSHA really expect me to replace one of my floral designers
with one of my drivers? The WRP provision also seems to suggest transfers to
alternative duty jobs, however for me that might include a different location. | don't
believe it would be possible for me to transfer employees from one focation to another in
order to provide work restriction protection. My employees work where they want to
work because it is convenient for them. This idea would be met with great resistance.
My next question is, if | can even find a replacement to fill in for several months, what

am | to do when the injured employee returns?

Again | want to emphasize that | consider safety of utmost importance in my
business. However, | don't see how it would be economicaily feasible for me to comply
with the proposal's requirements to provide employees with light duty and/or retain
salary and benefits for a worker and hire a new employee to perform the necessary

work.

In addition to the WRP provision, compliance with the full program includes that |

make physical changes to a job that will "eliminate or materially reduce” the presence of

MSD hazards. OSHA's proposal requires me to “control” “problem jobs” and

10
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recommends several “Engineering Controls”. Some examples of engineering controls
include changing, modifying or redesigning workstations, facilities and equipment. The
suggestion that we could modify our facilities misses the point that we don't always
have control over the facilities where we have shops. For instance, one of our stores is
in a hotel and ancther is in a gourmet farmer’s market. We also lease locations and in

all cases have no authority to make structural changes to these facilities.

| don’t see how | will comply with this rule if | don't have any personal control over
the structural design of the building and | am not permitted to make changes to a
structure | do not own. For example, my shop in a hotel has only three employees on
site. If one were to request a new chair or new keyboard, | certainly could and would
provide such an improvement to help and keep the employee happy and well. Such a
request is reasonable and feasible. However, if in the event an OSHA inspector were to
visit my shop and conclude that the counters were too high, how would | be expected to
make changes to the property | rent? As | stated earlier, | also rent space in a market. |
share a loading dock with other lessees. | do not own and have no control over the
loading or receiving dock. Again, if an OSHA inspector were to suggest | adjust the
loading dock, i fail to see how | could comply with the rule. Again, this provision poses a
serious concern as | appear to be in a losing position faced with an agency compliance

officer who has the ability to issue fines and citations.

11
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CONCLUSION:

Our company is very concerned with safety and health of our employees. We
constantly seek ways to design a work environment and procedures that will protect our
employees from injury. The proposed regulation is so vague it will be extremely difficult,
if not impossible, to determine what steps | must take to achieve compliance. In
addition, complying with several provisions is not even within my control. The bottom

line is that we are now enjoying a safer workplace without this regulation.

If OSHA were to set forth an affirmative rule showing me how I can protect my
employees from MSDs in the workplace, | would most certainly embrace it. For
example, if OSHA were to tell me that manual use of scissors should only be permitted
for 50 minutes of every hour with two five minute breaks every 25 minutes, | could
implement that and know that | am protecting my workers. As previously noted, lam a
small businessman — not an expert in orthopedic medicine or ergonomics. Essentially,
OSHA leaves me to guess at what will or will not work to protect my employees. And
that is unfair to me and more importantly, my workers. | have my responsibilities but it
appears that OSHA is shirking its responsibility. 1 will comply but tell me how. This rule,

will have a negative impact on my business with no guaranteed benefits.

| appreciate the opportunity to offer these comments and commend you for

holding this important hearing to consider the impact of this rule on small businesses. !

look forward to any questions you may have.

12
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Testimony

Mr. Leonard Russ
Administrator, Bayberry Care Center
New Rochelle, New York
American Health Care Association

Subcommittee on Regulatory Reform and Paperwork Reduction
House Small Business Committee
April 13,2000

Good morning, Madam Chairwoman Kelly, Ranking Member Pascrell and members of
the Subcommittee. Thank you for inviting me to testify here today. I am the
administrator and a partner in my family’s business, Bayberry Care Center in New
Rochelle, New York. Bayberry is a 60-bed skilled nursing facility, employing 50 full-
time and 30 part-time professional and non-professional staff, most of whom are direct
caregivers. I am here today representing the American Health Care Association -- a
federation of 50 affiliated associations representing more than 12,000 nonprofit and for
profit nursing facilities, assisted living, residential care, intermediate care for the mentally
retarded and subacute care providers. AHCA’s member facilities employ more than 1.2

million workers, the majority of whom are front line caregivers.

AHCA and its members recognize and emphasize the importance of employers protecting
workers from incurring or exacerbating pre-existing musculoskeletal disorders (MSDs).
Long term care employers like myself care deeply about the health and welfare of our
employees. Indeed, we know that the physical well being of our caregivers is essential to
the delivery of the optimal quality of care to our residents. Recognizing the potential
physical challenges associated with caring for the frail and elderly, my facility has
worked to reduce injuries to our caregivers for many years. 1 would like to share with
vou some elements of my program at Bayberry Care Center. For more than two decades,
we have used mechanical lifts -- the most common type is known as a Hoyer lift -- to
elevate and transfer the most physically challenging residents. Although there are many
types of such lifts presently on the market, most operate along the basic principle of
positioning the resident securely in a seated position on a canvas sling that is cranked and

elevated mechanically. The frame of the device is mounted on wheels, enabling the
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transfer of the resident to a desired location where the resident is lowered and released.
Our caregivers are also given back braces for use during lifting and transferring and most

employees utilize them routinely.

The lift and transfer of residents from bed to wheelchair or from the bed to the bathroom
are events that occur repeatedly throughout the day and are an integral part of the
resident's care and the safety of the caregiver. When a new resident is admitted to our
nursing center, he or she is assessed for all medical and social needs, including the extent
to which the resident requires assistance ambulating and transferring. That evaluation
identifies the appropriateness of a mechanical lift or the resident's preference to be lifted
and transferred manually by the staff. In most cases, residents routinely prefer the direct
assistance of another person or, if necessary, two people than a mechanical lift. There are
myriad reasons for this. Not the least of which is the comfort and security of being helped
by areal person. The resident's fear of the mechanical lift also comes into play, as does
the dehumanizing aspect of being lifted like an inanimate object. We work to educate the
resident and their family as to the importance and safety of using a lift. The final
instructions on the method to be used for a given resident are placed in the Care Plan and
are explicitly spelled out in the nurse aides assignment sheet. Above all, it is critically
important that we follow the resident's request. You see, regulations from the Health
Care Financing Administration require that for the resident’s dignity, we offer a choice.
Residents in a long-term care facility have the right to object to the use of a mechanical
lift, and thus, be lifted by caregivers. HCFA requires caregivers to follow the resident's
request, which could place the facility in violation of OSHA's ergonomic standard. In
such common instances, caregivers and the facility could face severe penalties for either
decision. More than anything, this paradox illustrates an overall dilemma we face in
long-term care: layers of conflicting regulations promulgated by different federal

agencies

This is where federal standards, however, work at cross-purposes. HCFA requires

caregivers to follow the resident’s request — but OSHA imposes ergonomic standards
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favoring mechanical lifts — and if the resident insists on a manual lift, this could place the
facility in violation of OSHA"s ergonomic standard. In such a case, caregivers who must
follow HCFA’s regulation, could face severe penalties for either decision. No one is
served by conflicting government regulations — regulations that could cause the resident

harm and create confusion on the part of my long term care staff.

[ was asked to tell you whether I believe the current programs at my facility will
grandfather me into OSHA’s ergonomic standard. The honest answer is: [ am not really
sure. And that’s an answer that’s ominous for me. I believe at Bayberry Care Center,
we offer effective ways to protect our employees and keep down the number of injuries.
In fact, we have a very low number of incidents of worker’s compensation claims -- and [
am proud of that. I believe the steps we have taken already will continue to protect our
employees from injury. My programs may fulfill OSHA's program elements such as
management leadership and employee participation, and training, but — as vaguely as the
standard 1s worded -- how can I really be sure, unless [ risk tough penalties from an

OSHA inspector?

My facility also takes advantage of efforts by AHCA to reduce caregiver risk. AHCA
has worked with OSHA and ergonomic consultants since 1993 to develop tools to assist
long term care employers and employees to better identify and resolve patient lift,
transfer and positioning problems. In 1995 AHCA incorporated a section on ergonomics,
specific to patient handling, into its “How To Be A Nurse Assistant” training program — a
program used widely in the industry to certify nurse aides (CNAs) for work in long term
care facilities. Programs to identify hazards that may expose long term care employees to
risk of MSDs have been developed to incorporate creative solutions and best practices.
Long term care employers like myself want to work toward safe workplaces with healthy
employees to care for residents -- and all of this is happening without the proposed

regulation in place.

And the evidence is that voluntary implementation works. Data from the Bureau of

Labor Statistics shows that from 1993 to 1997, sprains and strains -- back strain and back
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disorders being the number one problem for long term care employees -- declined by 16.7
percent. BLS data released in December 1999 shows the decline to be continuing.
AHCA believes that the proposal will have a significant and serious detrimental effect on
the positive direction long term care employers have already taken. Instead on focusing
on identifying and solving the ergonomics problem, long term care employers will be

forced to shift their focus to compliance issues.

[ also want to address the cost factor involved with the proposed regulation. As many of
vou know, about 80% of our residents are covered by Medicaid or Medicare, making
long term care facilities dependent on government reimbursement. Only about 3% are
covered by private insurance and the rest are spending down their assets in order to
quality for Medicaid. We are, in effect, squeezed by this because we are not able to raise
prices or otherwise absorb the cost of compliance with this standard. According to
AHCA'’s conservative estimates, the first year cost to long term care of the proposed
ergonomics standard is $1.2 billion. Given the cuts we’ve taken in the past few years, it
is not economically feasible for an long term care industry that is dependent on federal

Medicare and Medicaid dollars to absorb another $1.2 billion in additional costs.

To put it in per facility terms, for example, to equip a 120-bed skilled nursing facility
with moderate to heavy acuity -- including state of the art resident lift and
transfer/repositioning equipment -- averages in the neighborhood of $30,000. Long term
care isin a financially fragile position. It is a simple reality that small businesses cannot
ignore the cost of the regulations with which they must comply. I can’t overstate to you
the impact of these cost issues: With almost 10 percent of long term care companies
having filed for bankruptcy this past year—the very survival of long term care is at
stake. If long term care is required to spend over $1 billion in the first year to comply
with this rule, many more facilities will be forced to close their doors. Long term care
providers stand for patient and employee safety and we ask that OSHA not put long term
care providers in this financially fragile position. We ask that you fully fund this

ergonomic standard.
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As T conclude, I want to underscore my commitment to the health and safety of the
employees that work at my family’s nursing center. My staff is my greatest resource and
they are vitally important to the care we give at Bayberry. Long term care employers
have the desire -- as well as the responsibility — to take practical steps to protect the
health of their employees by creating and maintaining safe work environments. Qur first
priority, however, is always the health, safety, and dignity of the residents for whom we
care. Our industry remains committed to finding ways to balance the care and
comimitment to all its residents with the need to provide a safe and secure workplace for
our workforce of dedicated caregivers. I share AHCA’s view that OSHAs proposed
standard fails to maintain this balance — and indeed may reverse the positive progress the
long term care industry has made in recent years in achieving the safer, more secure

workplace we all want to see.

I thank the Committee for this opportunity to testify — and look forward to your

comments and questions.

The Bureau of Labor Statistics, U.S. Department of Labor, Safety and Health
Statistics, Lost-worktime Injuries and llinesses: Characteristics and Resulting

Time Away From Work, 1997, USDL 99-102, April 22, 1999.
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Re: Ergonomics Program Proposed Rule; Docket No. S-777
Dear Secretary Jeffress:

The American Health Care Association (AHCA) welcomes the opportunity to
provide comments on the Occupational Safety and Health Administration’s
(OSHA) proposed Ergonomics Program Standard. AHCA is a federation of fifty
state affiliates representing more than 12,000 non-profit and for-profit nursing
facility, assisted living, residential care, intermediate care for the mentally retarded,
and subacute care providers. Our member facilities employ more than 1.2 million
workers, the majority of whom are front-line caregivers. OSHA’s current
ergonomics proposal contains requirements that not only would have a significant
impact on long term care (LTC) employers and employees, but also would have
serious implications for the patients and residents for whom they care.

AHCA, on behalf of its more than 12,000 LTC employers, submits the following
comments to OSHA regarding its proposed ergonomics program standard. We
request that the agency give full and proper consideration to our serious concerns
and recommendations. To that end, we encourage OSHA to withdraw the
proposal until such time as: 1) definitive and conclusive scientific and medical
evidence support its promulgation; 2) feasible, cost-effective interventions are
identified to LTC providers; and 3) financial resources to pay for implementation
are made available. AHCA is hopeful that OSHA will modify its current stance on
musculoskeletal disorders (MSDs) and the workplace to one that more reasonably
reflects a balance between the capacity of employers to implement efficient,
effective ergonomics programs with the need of employees to work in an
environment safe from hazards.

AND FORPROFIT

THE AMERICAN HEALTH CARE TON 5 A OF 50 AFFILIATED REPRESENTING
ASSISTED LIVING, NURSING FACILITY AND SUBACUTE PROVIDERS NATIONALLY.
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AHCA recognizes the importance of employers protecting workers from incurring or
exacerbating pre-existing MSDs. However, we have numerous questions and concerns about
whether the alleged safety and health benefits OSHA predicts could or would, in fact, ever be
achieved through its proposal. We are certain, however, that given the current critical financial
situation and threatened viability of many long term care companies across this country,
implementing this proposal as drafted is not economically feasible. On the other hand, AHCA has
and will continue to assist its member LTC facilities in voluntarily implementing reasonable and
affordable measures to minimize ergonomic hazards, particularly those that are associated with
patient (manual) handling to which OSHA attributes the greatest risk of MSDs for LTC
employees.

Since 1993, AHCA has been involved in working with OSHA and ergonomic consultants in the
development of various tools that could assist LTC employers and employees to better identify
patient lift, transfer and positioning problems in an effort to minimize hazards and potential risks.
AHCA is an appointed member of the National Institute for Safety and Health’s (NIOSH)
National Occupational Research Agenda (NORA) team for MSDs. In 1995, AHCA incorporated
a section on Ergonomics, specific to patient handling, into its “How To Be A Nurse Assistant”
training program used widely in the industry to certify nurse aides (CNAs) for work in LTC
facilities. AHCA monthly publications and annual state and national education programs have
been successful in providing members with information on available, relevant ergonomic
technology and methods. A great many LTC employers nationwide have, to some extent,
implemented ergonomics programs in their facilities and we see this trend continuing with the help
of OSHA and the representative industry associations.

AHCA commends OSHA on its attempt to create flexibility for employers to craft ergonomic
programs individualized to their workplace under the proposed standard. Unfortunately, OSHA’s
effort at flexibility has resulted in a performance-based standard that fails to provide employers
adequate notice of 1) what is a “covered” MSD, 2) what is the effective means to address the
MSD, and 3) how employers know when they have been successful in implementing that means
(in compliance with the requirements). Our comments below focus on the flaws in OSHA’s use
of “scientific” evidence to support its proposal and the agency’s gross underestimation of the
costs associated with this proposed standard’s “unfunded” employer mandates (see Appendix).

To date, OSHA’s focus on ergonomics has had a positive impact on the voluntary implementation
of programs to identify and abate hazards that may expose some LTC workers to risks of MSDs
and more likely, to risks that may exacerbate pre-existing, non-work related MSDs. AHCA
believes that this proposal will have a significant detrimental effect on the positive direction LTC
employers have already taken.

In the event that OSHA proceeds with final rulemaking that places long term care employers
under its scope of coverage, AHCA offers both general and specific comments in support of our
strong opposition to this ergonomics program plan proposal being promulgated as a standard.
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L General Comments
A. Lack of scientific evidence to support the proposal as drafted.

OSHA has identified the major ergonomic risk factors present in LTC facilities as “force,
repetition, awkward and static postures and contact stress” associated with the physical work
activities and conditions under which the “manual handling of people” occurs. A vast array of
scientific and medical literature demonstrate that generally, the causes of MSDs are multiple,
varied and often unpredictable. It is well documented in the scientific literature that no medical
consensus exists as to what causes and/or remedies the specific area of back injuries/illnesses
manifested by certain individuals’ complaints and symptoms of back aches, pains and strains.
Back disorders, by far, are the most common employee-reported MSD in LTC according to the
Bureau of Labor Statistics (BLS) data. Without a “causal link,” and, perhaps more importantly,
without identified remedies for generalized back, neck and arm pain established by the medical
community, there is absolutely no reason to presume that workplace solutions alone will eliminate
nor necessarily abate these MSD problems in the LTC work environment. Hence, AHCA
opposes the government’s promulgation of a safety and health standard until OSHA has sound
scientific and medical evidence to support its ergonomics proposal.

B. Application/Implementation of the Standard in LTC

OSHA cites BLS data that found “the vast majority of MSDs reported in manual handling jobs are
back disorders (e.g. overexertions).” Additionally, OSHA cites BLS data that indicates jobs with
some of the highest rate of time-loss injuries due to overexertion are in nursing and personal care
facilities, where employees are required to perform frequent patient handling and lifting. Manual
handling jobs are also associated with back pain in 25-70% of all workers’compensation claims
(Snook and Ciriello, 1991, EX. 26-1008). In the case of back pain, manual handling apparently is
a risk factor, but according to research so may be aging, smoking, obesity, anxiety, stress and
playing golf Because of the multifactoral nature of MSD hazards, OSHA states in the proposal’s
preamble that it will not always be clear whether an employer’s selected work site control will
achieve the intended reduction in exposure to the hazards for these risks. As a solution, OSHA
says that the control of MSD hazards would require frequent testing of selected controls and
modifying them appropriately before implementing them throughout the job. This approach
seems to ignore the fact that if a2 non-work related risk factor, such as aging, presents the real
hazard for an MSD, no type or amount of work site control will eliminate the hazard. For that
matter, a work site control for non-work related risk factors will not necessarily achieve a
reduction in the risks that may have the potential to aggravate the non-work retated MSD.
Without a better definition of the hazard(s) and understanding of the significance of the risk
factors, OSHA should avoid shifting the task of identifying causal links to MSD problems and the
costly burden of testing solutions to employers least likely to find answers and least able to afford
testing solutions. Hence, AHCA opposes the promulgation of an ergonomics standard until
OSHA has fully assessed the impact that more work related risk factors have on the relationship
between occupational risk factors and the occurrence of MSDs.
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C. Employer Program Cost

OSHA estimates that the total annualized annual cost to all employers would be $4.2 billion while
the Small Business Administration has reported that the proposed ergonomics regulation could
cost employers $12 billion. OSHA provides an estimate of actual year-to-year costs over the ten
year period that totals $54 billion, of which nursing/personal care and residential care facilities
accounts for $3,144 million (see Appendix for details). AHCA as demonstrated in the Appendix
estimates that that total cost for LTC providers will range from $5,643 million to $6,541 miflion.

Total Cost Estimates for Ten Years
of the Ergonomic Standard:  ¢¢ 541

OSHA and AHCA
Dollars
in
Millions
OSHA AHCA
Total Estimates for Ten-Year Period
in Long Term Care Industry
Comparison of Year Two to Year Ten Cost Estimates
of Ergonomic Standard for the Long Term Care Industry:
$800 OSHA and AHCA* 15
$700 $649
$600 $568 $564 5c s557 s550%672°
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$300
$200
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Year of Implementation
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*OSHA estimate is 5.73% of the total year-by-year estimates reported by OSHA for all industries. OSHA anly reported
first year estimates by industry groups and nursi care and resi ial care year-one where 5.73% of
total. Since OSHA's estimate for other years is based upon an assumed rate of MSD reduction year by year, and ail
variable costs are based upon a cost per MSD, it is reasonable to assume that the percent each year of the total accounted
for by ing/p nal care and i ial care would be constant.

1
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According to OSHA, the Year One impact on nursing and personal care facilities and residential
care will total $526 million. AHCA conservatively estimates that the Year One impact on LTC
will be from $1,089 million to $1,197 million—over a billion dollars in the first year alone (see
Appendix, page A-2). OSHA’s estimate of the costs for Year Two through Year Ten also are
consistently below AHCA’s estimate for these years, as exhibited in the table.

OSHA claims that most employers in general industry will incur minimal costs and that it will cost
an average of $150 to fix a workstation. The cost of mechanical lift equipment purchased by LTC
facilities, as a part of their voluntary initiatives at attempts to find effective solutions to problems
with resident handling tasks, well exceeds OSHA’s $150 per workstation fix estimate. For
example, to equip a 120-bed skilled nursing facility (with moderate to heavy acuity) with state-of-
the art resident lift and transfer/repositioning equipment averages in the neighborhood of $30,000.
In fact, facilities could not even repair and maintain existing lifts for OSHA’s estimated “work
station fix,”” annual costs.

In addition to the grossly underestimated costs of engineering controls and the potentially
enormous costs of OSHA’s worker restriction protection provision, AHCA is concerned about
the administrative costs of education and training required by the standard. AHCA, as
demonstrated in the Appendix, has re-calculated the training and education costs to LTC
providers, to include the industry’s average facility turnover rates in direct caregiver staff. We
believe that OSHA has failed to capture this rate in its education and training cost estimates for
the proposal. Therefore, AHCA recommends that OSHA conduct a more comprehensive and
accurate cost estimate before considering the promulgation of a standard.

D. Economic Feasibility

AHCA is concerned about the economic feasibility within the context of the LTC industry’s true
costs of this program, as described above and in the Appendix, as well as the available financial
resources of LTC employers, the majority of whom operate small businesses.

The primary source of revenue for most LTC facilities in this country is federal and state dollars.
As Medicare and Medicaid certified providers of long term care services, approximately 68% of
nursing facilities’ funding come from state Medicaid health care programs with an additional 8%
from the federal Medicare program. ICFs/MR are even more dependent on Medicaid funding.

Over the past two years, skilled nursing facilities (SNFs) have transitioned from a per diem
Medicare reimbursement system to a prospective payment system (PPS). During this transition,
affected provider, consumer and government debate has raised legitimate doubts as to whether the
new PPS system provides adequate reimbursement to off-set the SNFs costs of delivering
necessary care and services to their elderly patients. Recent congressional recognition of industry
data regarding inadequate payment levels has resulted in the restoration of some limited dollars to
the Medicare budget. However, it is yet to be determined whether the restored dollars will be
adequate. In addition, limited state Medicaid budgets, combined with the recent loss of legal
avenues for providers to challenge states” Medicaid rates, make it highly unlikely that states will
provide funding for any of the requirements contained in OSHA’s ergonomics proposal.
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Offsetting the cost of the proposed ergonomics standard by private pay rate increases is an
economic impossibility. First, it is both impractical and unreasonable to assume that 30% or less
of the total nursing facility patient population could bear the brunt of the multi-billion dollar price
tag of the proposed standard. Second, it is untenable to assume that the highly competitive
healthcare market and insurers (including managed care and private insurance companies) would
entertain the notion of bearing this cost.

OSHA’s work restriction protection (WRP) provision in the proposed standard is not only
potentially the most costly, but is the most objectionable requirement to the LTC industry.
AHCA opposes the imposition of responsibility on the employer for employee non-work related
MSDs, simply because OSHA has identified risks, unsubstantiated by scientific evidence, that
“may contribute” to subjective symptoms and reports of back pain and strain. The WRP
requirements to pay 90% of an employee’s salary, maintain full benefits and guarantee seniority
up to 6 months for employees removed from the worksite are unjustified, especially when the
MSD has no documented work-related cause. Employers already pay compensation premiums to
workers’ compensation programs to ensure adequate protection for workers who can
demonstrate they are unable to work because of a work-related or work-aggravated injury or
illness. We challenge OSHA’s authority to circumvent and/or supercede State Workers’
Compensation laws and arguably put an employer at risk of double financial jeopardy.

There is no question that the increased benefits provided to employees under the WRP would
increase the number of MSDs reported. We disagree with OSHA that this increase in reporting
mostly will reflect those MSDs that go unreported because of employees’ lack of knowledge
about MSDs, fear of reprisal, or decrease in and/or lack of pay. Additionally, OSHA’s counter-
abuse provisions are implausible. First, OSHA’s guarantee that because an employee receives
only 90% of pay there will be “... little incentive for employees to persuade an HCP [health care
practitioner] to write an unnecessary removal [from work] recommendation for six months or
otherwise abuse WRP,” is ludicrous. Documented abuse in State Workers’ Compensation
programs paying as low as 65-70% of pay shows the contrary. In fact, OSHA cites a study
finding that a 10% increase in the value of weekly workers’ compensation benefits will increase
the number of claims filed by 7% and the duration of claims by 16.8% (Krueger), thus further
demonstrating that a small 10% salary reduction will not combat abuse of WRP.

Second, OSHA suggests that employers have the ability to prevent abuse because it is the
employer who will make the determination as to whether a reported MSD is covered by the
standard. However, under current definitions and criteria for recordable injuries, an employee
who is responsible for handling patients and who reports a subjective “symptom” of back pain,
which is followed by a day away from work triggers a recordable MSD and, in al! likelihood, the
employer requirement for a full ergonomics program, including WRP. According to OSHA, only
if the employer presumes that bringing in lift equipment satisfies the criterion that the “job is fixed
so the employee will not continue to get hurt,” does the employer’s obligation to maintain WRP
end (Section 1910.934(B)). This outcome appears to have the perverse effect of stopping WRP
for an employee who may have a legitimate MSD that requires additional time away from work.
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The unintended consequence of fraudulent MSD reports and/or abuse of time away from work is
additional staff coverage and cost implications for employers. Current agency rates for
contractual nursing personnel are 2 to 3 times higher than the average rate of pay for full and part-
time registered nurses, licensed practical nurses and certified nursing assistants depending upon
the location of the facility. In some areas of the country, the critical shortage of nursing personnel
will make it impossible to find temporary replacement staff and will seriously jeopardize the ability
of facilities to provide care and services to patients. Even when replacement staff is available, the
loss of permanent employees, lured away from work for a prolonged time by 90% of their pay,
will seriously compromise the continuous quality of care provided by caregivers who have
knowledge of and relationships with their patients.

Furthermore, OSHA has failed to provide even the slightest employer protections for possible
fraudulent MSD reports or unnecessary excessive time away from work under the WRP.
OSHA’s proposal puts little or no responsibility on the employee for following
policies/procedures or safe work practices implemented by the employer to minimize risks that
may cause or contribute to an MSD. For example, a caregiver who fails to use a lift device
provided by the employer, complains of back pain and calls in sick the next day establishes a
recordable MSD and automatically qualifies, under OSHA's proposal, for WRP. To add further
insult, the employer is not entitled to the part of the employee’s medical record that describes the
prescribed treatment regime for the alleged back injury MSD (Section 1910.932(a)(1)). OSHA's
lack of authority to “require employees to refrain from non-work activities that could aggravate
an MSD or delay recovering” is problem enough. To exacerbate the problem by denying
employers access to information that would, at a minimum, allow them fo monitor and assist their
employees to comply with treatment regimes, will place additional unanticipated and unjust costs
on employers.

The WRP requirements raise serious concern about the impact on hiring considerations and
practices. The industry has an aging workforce more prone to anatomical and physical changes
related to MSD than the general population. Employers would be faced with developing
expensive screening and physical strength testing protocols for post-offer, pre-employment
employee candidates in the remote hope of avoiding liability for pre-existing M8Ds. Given the
nature of the work required and the characteristics of the patients being cared for in LTC
facilities, there is not an employer in the LTC business, regardless of the ergonomics steps he/she
takes, that will be relieved of the onerous and expensive provisions of this proposal, which has no
proven positive cost/benefit. For the aforementioned reasons, AHCA strongly urges OSHA to
eliminate the WRP provisions from its proposed ergonomics standard.

E. Potential Conflicts Between Worker Safety and Patient Rights

AHCA is concerned that OSHA has given little or no consideration to the possibility of conflicting
government regulations under which LTC facilities operate. It is generally recognized by the LTC
industry, based on accounts of facilities who have undergone workplace inspections, that OSHA
already has determined that ergonomic fixes in LTC facilities translates to “use of mechanical lift
equipment.” Most of OSHA’s “best practices” and ergonomic guidance applicable to health care
settings include a heavy emphasis on use of mechanical lift devices. AHCA also is aware of
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member facilities cited under the Occupational Safety and Health Act’s (OSH Act) “general duty
clause” for “exposing nursing employees and nursing assistants to the ‘hazards’ of unsafe lifting
and other strenuous activities” followed by OSHA’s suggestion that the facilities employ
mechanical hoists to perform the necessary lifting of nursing home residents.

On the other hand, attempts by ergonomic consultants hired by facilities to implement “no manual
lift” policies and procedures have been thwarted by the Health Care Financing Administration’s
(HCFA) regulations governing residents’ rights. In situations when residents object to being lifted
or transferred by a mechanical device, his/her right to refuse treatment is paramount. State
officials responsible for surveying nursing facilities for compliance with HCFA’s requirements for
Medicare/Medicaid program participation have determined that a violation of this right would
result in a survey “deficiency.” A survey deficiency in the quality of life category, under which the
right to refuse treatment falls, can potentially resuit in denial of payment, civil money penalties
and/or termination of the facility from state and federal health care programs. Unequivocally, the
choice for LTC employers must be compliance with HCFA regulations.

LTC employers have the desire, as well as the responsibility to take available steps to reasonably
protect the health of their employees by creating and maintaining safe work environments.
However, their first priority must be the health, safety and dignity of the residents for which they
care. The LTC industry remains committed to finding ways to balance the care and commitment
to its elderly residents and residents who are mentally retarded or developmentally disabled with
providing a safe and secure workplace for our dedicated and hardworking caregivers. We expect
no less from the government. OSHA’s standard has failed to consider this balance, let alone
provide a reasonable way to achieve it. Therefore, AHCA recommends that OSHA review other
regulating agencies whose compliance mandates for LTC facilities, at a minimum, pose “practical”
implementation barriers to certain ergonomics solutions.

F. Legal/Compliance Issues

In the preamble at page 65774, OSHA discusses the legal authority under which it proposes to
promulgate the ergonomics program plan standard. OSHA cites the OSH Act that sets out
conditions at 29 U.S.C. 652(8) under which a standard would be considered reasonably necessary
or appropriate. AHCA believes that OSHA's proposal, as cusrently drafted, fails to meet several
of the required conditions. For example, according to Sec. 652(8), a standard is warranted if a
significant risk of material harm exists in the workplace. OSHA has failed to define what
“material harm” is in the case of MSDs. However, citing a case in which the court said “OSHA
has generally considered an excess risk of 1 death over a 45-year working lifetime as clearly
representing significant risk,” raises the question of how many workers have actually died from an
MSD. Another condition to be met as set out in Sec. 652(8) is technological and economical
feasibility. To clarify this requirement for standard promulgation, OSHA again cites case law in
which the court said, a “standard is economically feasible if the industry can absorb or pass on the
costs of compliance without threatening the industry’s long-term profitability or competitive
structure.” As we described above and further demonstrated in the Appendix, the immediate
concerns of state and federal government, policy makers, insurers and consumers is focused on
the short term survival of the LTC industry, with 9.7 percent of LTC companies having filed for
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bankruptcy in the past year. Given the current financial status of the industry, it is unlikely that
any LTC facility would remain a viable, profitable company saddled with the additional Habilities
and costs of OSHA’s ergonomics proposal.

Finally, AHCA does not feel OSHA has met its burdens under Sec. 652(8) to show that this
proposal is cost-effective and is supported by substantial evidence. We believe that employers
have already found more cost-effective measures to protect workers from MSDs than are required
by OSHA’s proposal and have been, in good faith, attempting to implement these less costly
alternatives. We also believe that the voluntary steps LTC employers are taking can be shown to
achieve similar levels of employee protection as what OSHA can realistically achieve under its
proposal, given the continued lack of medical consensus regarding the cause, treatment and
prevention of most MSDs, especially injuries to the back. Consequently, AHCA strongly opposes
OSHA’s promulgation of a mandatory ergonomics program standard.

II._ Specific Concerns and Recommendations

1. AHCA supports the belief that there is a critical need for more research in an effort to develop
a national scientific and medical consensus on the causes of and remedies for MSDs,
especially in the area of back injuries/illnesses. The widely accepted concept that there are
multifactoral aspects to MSDs that include psychosocial, physical, and psychological stress,
work, organizational, cultural, genetic, and anatomic risk factors makes it more probable than
not that a single solution or even a combination of ergonomic fixes in the workplace would
pot eliminate hazards or reduce causal risk factors responsible for an MSD.

Recommendation:

o OSHA should not promulgate an ergonomics standard unless the independent study
commissioned by Congress and being conducted by the National Academy of Science
provides clear and convincing evidence that there is need for such regulation.

¢ Subsequent studies should be conducted to identify effective methods for employers to
reasonably identify worksite and task specific MSD hazards and risks. Research also
would be needed to establish cost-effective worksite solutions for those hazards and
risks.

s Should OSHA proceed with an ergonormics standard prior to the completion of
research, OSHA should, at an absolute minimum, delete Section 1910.918(c) that
requires employers to utilize a table of risk factors in conducting job analyses until
such time as there is conclusive biological evidence that OSHA’s choice of risk factors
are statistically significantly linked to MSDs that occur in LTC facilities.

2. Under the proposal, the definition of “covered MSD” is extremely broad and subjective. The
proposal does not define “job hazard” nor does it identify “hazard abatement procedures.” In
the proposed rule, OSHA arguably shifts the burden of determining whether there is an injury,
what caused it, and what if any, workplace risk factors contributed to it, as well as of
identifying the “correct” solution to ensure that the same injury to that employee or another
employee never occurs again. An impossible goal, if one considers that research shows cases
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where two workers performing the exact same task may have very different responses to the
activity.

Recommendation:

OSHA needs to better define terms and clarify core concepts and criteria used throughout

the proposal.

* Under Section 1910.901{c)(2), the MSD must be an “OSHA recordable MSD.” As the
term “O8SHA recordable” currently is undergoing review and change under separate
rulemaking, AHCA is reserving its recommendation pertaining to “OSHA. recordable”
until such time as OSHA promulgates its separate rule.

« Revise screening criteria under Section 1910.902 to allow employers a better
opportunity to appropriately rule out non-work related MSDs.

* According to Section 1910.902(a) “The physical work activities and conditions in the
job are reasonably likely to cause or contribute...” What level of probability is required
to meet the definition of “reasonably likely” and how is it determined? AHCA
recommends that “reasonably likely” be replaced with definitive screening criteria, i.e.,
specific determinations of time and place to identify that the MSD occurred in the
workplace.

» According to Section 1910.902(a) “The physical work activities and conditions in the
job are reasonably likely to cause or contribute...” AHCA strongly opposes the use of
the word “contribute” for purposes of WRP. Employer responsibility should be
confined to eliminating those hazards determined to have caused a work related injury
as identified by a specific event or task and possibly to eliminating those hazards
determined to aggravate an existing MSD. Employers should not have responsibility
expanded under WRP for the aggravation of a pre-existing or non-work related MSD.
AHCA recommends removal of “or contribute” from Section 1910.902() or at least
from the WRP requirements.

¢ Section 1910.906(2) “Persistent MSD Symptoms” easily could include symptoms such
as ordinary aches and pains, therefore, we recommend its removal or the inclusion of a
better definition.

s Section 1910.918(d) shifts the burden of determining MSD hazards to employers.
OSHA should retain the responsibility for identification of job hazards.

3. The proposal is vague and lacks sufficient notice of compliance. OSHA has opted to utilize
performance-based language throughout its proposed standard, making it difficult for covered
employers to ever determine whether they have achieved compliance with the requirements,
especially in the area of engineering controls. Without definitive thresholds, e.g. expected rate
of reduction in lost work days, number of recordable MSDs, etc. and without defining
compliance expectations, employers could be subject to steep fines because they failed to meet
OSHA inspectors’ “subjective” decisions. For example, the basic ergonomic program under
the proposal requires “employer commitment” and “employee participation.” How is this
measured and what is acceptable?

10
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Recommendation:

Section 1910.915(a) requires that employers provide information on “common MSD
bazards.” OSHA must provide a definitive list of covered MSD hazards and support
its list with credible scientific evidence. OSHA needs to clarify whether all covered
employers are expected to provide education on all common hazards or only those
determined to exist in the employer’s workplace.

Section 1910.917 describes the basic obligation of job hazard analysis and control for
a “problem job.” OSHA needs to define “problem job.”

Section 1910.919(b) requires employers to “implement feasible controls (interim and
/or permanent) to eliminate or materially reduce the MSD hazards.” OSHA needs to
define feasible in the language of the standard.

The Note to Section 1910.921(a) defining “materially reduce MSD hazards” in terms
of “reasonably anticipated to significantly reduce the likelihood that covered MDS will
occur” should be replaced with criteria that makes “materially reduce” measurable in a
meaningful way to both employers and OSHA inspectors.

The terms “promptly” and “prompt” in Section 1910.930(a), (b), (c) and (&) should be
replaced with definitive time measures in the language of the standard.

OSHA notes in the preamble that in Section 1910.930(c), the term “when necessary”
is used to recognize “that it is not always necessary for an employer to send the injured
employee to an HCP” and that other measures may be an adequate response. The
term “when necessary” should be replaced with meaningful, measurable criteria of
adequate responses in the language of the standard.

4. AHCA believes the WRP (Section 1910.933(c)) is an illegal attempt by OSHA to supercede
state workers’ compensation programs. AHCA further believes that OSHA’s proposal
creates a perverse incentive for an individual not to comply with treatment regimens because
by doing so the employee is in a position to collect 90% of pay and benefits without working.
The requirement is even more troubling and inappropriate since, under the proposed standard,
WRP is not limited to cases of work-related occupationally acquired MSDs because, as
proposed, there is no requirement that MSDs be identified as having occurred at the work
site. We object to the current proposal requiring employers to assume responsibility for
employees injured at home or at another job simply because activities at work may contribute
to the course of the injury.

Recommendation:

OSHA should resolve its concerns related to coverage determinations and salary and
benefits payments with state workers’ compensation boards and not shift the
responsibility to employers who pay insurance to protect workers. AHCA
recommends that OSHA remove WRP, Section 1910.933(c), from this proposal
and direct its efforts toward working with states to improve existing worker’s
compensation systems.
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o In the event that OSHA decides not to remove WRP altogether, as AHCA strongly
recommends, OSHA should:

- Eliminate coverage of aggravated MSDs, except as relates to
requirements for light duty; .

- Limit WRP to seven days, which is: 1) the maximum amount of time
most employees would be uncovered by workers’ compensation
insurance for bona fide MSDs; 2) the maximum number of days
required away from work for most reported MSDs according to OSHA
cited data; and 3) a more potentially feasible economic burden for
employers.

- Establish more reasonable and well-defined criteria for application of
WRP to incorporate relevant comments contained in this comment
letter, e.g., work-relatedness has lost all significance and meaning under
this proposed rule since injuries do not have to be identified as
occurring at a specific time or place at work; in fact, they don’t have to
occur at work at all. Reasonable and well-defined criteria should
preclude pre-existing conditions and injuries that occur at home as it is
unacceptable that facilities will be responsible, not only for the
workplace, but the general health, habits and hobbies of their
employees.

5. A full ergonomics program will be required in all LTC facilities unless OSHA increases its
trigger threshold from “one” recordable MSD; and the quick fix option as defined, does not
appear to be an option for LTC employers. The requirement proposed under Section
1910.906 that only one covered MSD (or its symptoms for seven days) triggers a full
ergonomics program is, in the case of LTC facilities, a requirement that all facilities conduct a
full ergonomics program. OSHA states repeatedly in the preamble to the ergonomics
proposal that the requirements of the basic ergonomics program are minimal. Yet under
Section 1910.906, OSHA has set the trigger from a basic program to a full program so low
that the benefit of the basic program will be lost on the LTC industry. AHCA commends
OSHA for acknowledging the enormous costs of the full program and attempting to design a
quick fix option so that the full program is not always necessary. We appreciate that the quick
fix option was added since the February draft of the ergonomics proposal to meet concerns
that one covered MSD triggers the full ergonomics program. However, because a full
ergonomics program must be instituted if another MSD occurs in the job within 36 months
(Section 1910.910(b)), LTC facilities will be unable to utilize the quick fix option.
Considering the broad definition of a covered MSD, the required training to report early signs
and symptoms of MSDs, and the high rate of staff turnover in LTC facilities, we view the
reoccurrence of an MSD within three years as a given. We anticipate continuous training of
new staff, followed by the reporting of new MSDs on a regular basis for some time and
certainly within 36 months of a quick fix.

Recommendation:
o OSHA should increase the trigger level for a full ergonomics program.
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6. Hazard information and reporting requirements are well beyond the usual definition of
“hazard.” Under Section 1910.914 of this proposal, employers must provide information to
employees so that employees can recognize and report on early MSD “signs and symptoms”
and employers must respond “promptly” to these reports. According to OSHA, the reporting
system, by design, should be highly sensitive and receive some reports that will not result in
covered MSDs. The obligation that employers teach employees to report every sign and
symptom and that employers promptly respond and evaluate every sign and symptom of a
possible MSD is overly burdensome. We remind OSHA that signs and symptoms of MSDs
include an extremely wide assortment of complaints and that symptoms are subjective. We
also stress that there should be some causation or work relationship to obligate an employer.
A poor night’s sleep leading to a stiff neck should not require a prompt response and
evaluation or in any other way obligate employers.

Recommendation:

e OSHA should reevaluate and revise its hazard information and reporting requirements,
within the context of employers, like LTC providers, who are faced with turnover
rates that often exceed 100%.

o Instead of requiring employers to develop the wide array of materials described in
Section 1910.915, OSHA should develop extensive hazard information materials
relevant to those specific hazards that they determine are most likely to occur in a
specific workplace, in order to alleviate the employers’ burdens for developing and
disseminating such information. It is currently beyond the capability of LTC
employers to develop and produce this information.

7. AHCA also has grave concerns about the requirement under Section 1910.21(b) that
employers “periodically” must determine whether additional controls have become feasible.
How often is “periodically” and does this, in essence, require employers to conduct constant
and on-going reviews of new technology?

Recommendation:

o Section 1910.21(b) referring to periodic assessment should be deleted and OSHA
should be required to provide technology and program upgrade information when it
determines a need for employers to change its administrative and engineering course
according to new and credible research more accessible to OSHA than to providers.

8. While AHCA agrees with OSHA that the right to privacy and confidentiality of medical
records are important, we point out that these rights normally are voluntarily modified when
there is third party financial responsibility. For example, submission of insurance claims open
up medical records to Medicare and other health insurance companies. Likewise under this
proposed standard where employers are financially responsible for WRP and workplace
redesign, employers obviously should be informed of all the HCP’s recommended restriction
on the employee’s physical activities. Therefore, AHCA opposes Section 1910.932(a)(1),
which requires that some relevant information “must not” be communicated to employers.
We also oppose Section 1910.931(d) that provides HCPs with an opportunity to conduct
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workplace walkthroughs. OSHA should acknowledge that LTC workplaces are also
residences and give consideration to privacy needs and maintaining a homelike environment.
The HCP is able to gain a clear understanding of the problem job and available alternatives
without walkthroughs by reviewing all the information received under Section 1910.931(a)
and (b). ’

Recommendation:

e Section 1910.932(a)(1) should be deleted. We note that Section 1910.932 (a)(2)
preserves privacy and confidentiality.

e Section 1910.931(d) should be waived when the employees” workplace is a residence
for others.

Training requirements proposed under Section 1910.925 are overly broad and burdensome.
As stated earlier in this letter regarding hazard information and reporting requirements, it is
beyond the capability of LTC employers to develop and produce materials as required in this
standard. Training is made even more challenging and expensive for the LTC industry
because of its high turnover rates in direct caregiver staff.

Recommendation:

e As described under section 5 of this letter, to alleviate the employers’ burden, OSHA
should develop training materials relevant to those specific hazards that they determine
are most likely to occur in a specific workplace.

e OSHA should reevaluate and revise its training requirements to allow LTC employers
to limit initial training to the protection and safeguarding of employees’ health with
additional training on the ergonomics program standard to be provided at regularly
scheduled six month intervals.

AHCA is appreciative of OSHA’s desire to propose “a long start-up period so employers have
time to get assistance before the compliance deadline comes due.” We are concerned,
however, that under Section 1910.942 there is not enough time to learn about and establish
MSD management before its deadline for compliance. The standard becomes effective 60
days after the publication date of the final rule and MSD management must occur “Promptly
when an MSD is reported.” Because we anticipate that MSDs will be reported early under
this proposed standard, we envision that the MSD management component deadline will
occur almost immediately after the 60-day start-up. This hardly provides an opportunity for
employers to receive assistance on MSD management, which is a particularly large and
confusing component of the proposed standard.

Recommendation:

e Section 1910.942 should be revised to allow an MSD management compliance
deadline of no less than | year after the effective date.

i4
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. Conclusion

Many LTC providers have voluntarily implemented ergonomics programs in various forms. The
results of these programs are just beginning to be studied and effects published. There-is no
doubt, and to OSHA’s credit, that the agency’s emphasis on recognizing, preventing and reducing
the risks of musculoskeletal disorders for employees in the workplace created the impetus and
continues to stimulate these voluntary programs and employer efforts. That being said, AHCA
believes that the promulgation of this overly broad, vague, costly and essentially unenforceable
standard will have a devastating effect on the forward movement of LTC in solving the problems
of risk exposure to MSD bazards in the workplace. We believe it would be far more valuable for
OSHA to use its resources to encourage additional research, publish user friendly guidance, and
share effective programs and best practices. OSHA’s help combined with the business
considerations already driving employers to reduce injuries and ilinesses and diminish workers’
compensation costs would go further to leverage precious resources by both government and
industry and to move the stellar work already being done by LTC providers.

An ergonomics program standard at this time, not based on sound science and written prior to the
completion of research to address so many unanswered questions, is premature. AHCA strongly
recommends that OSHA delay requiring workplace solutions until more research to respond to
unanswered questions relating to the causal link between MSDs and the workplace are completed
and solutions are tested and proven effective. Specifically, AHCA urges OSHA to wait until the
National Academy of Sciences study, commissioned by Congress in 1998 and due for completion
in 2001, is finished before requiring LTC facilities to expend huge amounts of money, currently
upavailable to them on a program that may or may not be effective.

LTC employers are concerned about the health and welfare of their employees. Not only is
employee health a concern in and of itself, but the health of direct care staff impact upon the
quality of life of the residents of LTC facilities. This is why many of our members are trying, in
good faith, to address this issue and voluntarily implement a variety of ergonomics programs.
LTC employers are expending money, time and effort to prevent workplace injuries and this
proposed ergonomics standard, as written, will be counter productive.

AHCA appreciates this opportunity to submit comments on behalf of our more than 12,000 LTC
member facilities. We look forward to OSHA’s full and proper consideration of our serious
concerns and recommendations and we strongly encourage OSHA to withdraw the proposed
ergonomics standard until such time as: 1) definitive and conclusive scientific and medical
evidence support its promulgation; 2) feasible, cost-effective interventions are identified to LTC
providers; and 3) financial resources to pay for implementation are made available.

Sincerely,

Va oceol, Tho
Charles H. Roadmdn I, MD
President and CEQ
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Cost Impact of the OSHA Proposed Rule

OSHA estimated the cost impact of its proposed rule for implementation over a ten-year period.
In this ten-year estimate, OSHA included its projection of the reduction in Musculoskeletal
Disorders (MSDs) that would occur over the ten-year period with the implementation of the rule.
This projected reduction in MSDs translates into lower estimated costs in the later years of
implementation. Whether or not OSHA’s projection of MSD reduction is accurate, it is
reasonable to assume some reduction in work-related injuries with appropriate interventions to
reduce injury. What is not reasonable is to include this projected reduction in cost in the cost
impact that OSHA presents as the annual cost. OSHA throughout its presentation in the Federal
Register presents “annualized costs,” which is essentially (though not exactly) the average costs
per year over the ten year period. Since the cost is estimated to be much lower in the later years,
presenting annualized cost makes the first year of implementation appear to the reader to be less
of a burden than actual. OSHA might argue that the annualized cost provides an estimate of cost
that can be spread by business over the course of ten years, but that is not how the cost will be
incurred, nor how payment for costs will have to be made by businesses in order to implement
the OSHA rule.

OSHA does present the estimate for the first year’s actual cost in its detailed document on its
Preliminary Economic and Regulatory Flexibility Analysis. The annualized annual cost is
estimated to be $4.2 billion. However, the actual estimate for Year One alone is $9.2 billion—
over twice the amount of the annualized annual cost. The following is the year-by-year estimate
of actual incurred costs by OSHA for all industries (Table V-4 in OSHA’s Preliminary Economic
and Regulatory Flexibility Analysis):

Year Cost to Employers
1 $9.2 Billion
2 $7.9 Billion
3 $6.6 Billion
4 $6.0 Billion
5 $5.3 Billion
6 $4.8 Billion
7 $4.3 Billion
8 $3.9 Billion
9 $3.6 Billion
10 $3.3 Billion

Even if these estimates above are too low, the estimates are telling. Only in Year 8 of
implementation is the estimate of actual incurred costs at or below the $4.2 billion OSHA
promulgates as the annualized annual costs. Even the average per year based on the above
numbers, $5.5 billion, is greater than the annualized costs of $4.2 billion. This difference raises
questions about the method or methods used in OSHA’s cost estimate.

The difference between the annualized annual amount and the actual estimate for Year One in

the SIC category “nursing and personal care facilities” is noteworthy—and striking when
discussing the impact on the industry. The annualized total estimate is $159 million with $51

American Health Care Association, Washinigton, D.C. Page A-1



138

million attributed to the Work Restriction Protection (WRP) alone. For the non-annualized Year
One estimate, the OSHA numbers are $394 million with $106 million of this total accounted for
by the WRP provision.

The use of the annualized number by OSHA underestimates one of the most important
components of impact presented by OSHA. the percent of revenues and profits consumed by the
proposed rule. Even with the underestimation by OSHA, the differential impact on the long term
care industry is substantial. For all industries, the percent of revenues that could be taken by the
proposed rule using the annualized annual dollar amount is 0.03%, and the percent of profits,
0.6%. For “nursing and personal care facilities” the percent of revenues is 0.25%, seven times
greater than all industries combined. The percent of profits is 5.8%, nearly nine times greater
than all industries combined. The percent of revenues consumed under “residential care”
establishments by the annualized cost is 0.25% and the percent of profits, 9.8%.

If OSHA had reported these impacts using its own Year One estimate, the percent of revenues
for nursing and personal care facilities would have been 0.62%, and the percent of profits,
14.4%. In residential care, the Year One estimate alone consumes 0.66% of revenues and a
staggering 25.2% of profits.

These percents are using OSHA estimates, not AHCA’s own estimates. And these percents are
for a 1996 base year and, thus, do not include the recent changes that have occurred in the
governmental financing of long term care, in particular the reduction in revenue associated with
the implementation of the Balanced Budget Act of 1997. The fact that nearly 108% of nursing
facilities have come under bankruptcy within the last six months indicates that the financial
environment has changed substantially, making the implementation of the OSHA proposed rule
an even more precarious impact for the industry.

OSHA estimates the Year One impact on nursing and personal care facilities and residential care
to be in total $ 526 million. AHCA estimates the Year One costs to be from $1,090 million to
$1,197 million—that is, over a billion dollars in the first year alone.

Comparison of Year-One Cost Estimates

of Ergonomic Standard: $1,197.1
$1,200.0 OSHA and AHCA
$1,000.0
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in $600.0
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$400.0
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OSHA’s estimate of the costs for Year Two through Year Ten are also consistently below
AHCA’s estimate for these years. The resuit is that OSHA’s estimate of total cosis for
nursing/personal care and residential care facilities for ten years is $3,144 million while AHCA’s
estimaie for long term care providers ranges from $5,643 nuilion 1o $6,541 million.

Total Cost Estimates for Ten Years
of the Ergonomic Standard:
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8.73% of total. Since OSHA's estimate for other years is based upon an assumed rate of MSD reduction year by year,
and all variable costs are based upon a cost per MSD, it is reasonable to assume that the percent gach year of the
total accounted for by nursing/personal care and residential care would be constant.
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Details of the estimations over a ten-year period of the proposed rule are outlined below (Table
6). However, one difference between OSHA’s method and AHCA’s method is important to
understanding the overall comparison. OSHA calculates the cost of job controls as a cost per
affected employee. So the total decreases over the years with an assumed decrease in the
occurrence of MSDs. AHCA estimated the cost of job interventions (i.e., job control devices) as
a fixed cost that occurs in the first year. The costs for job interventions in later years are
ordinary maintenance and repair costs, as well as the introduction of new controls were needed,
and an incremental increase in replacement costs. The overall cost in Year Two, using the
AHCA method, will be substantially less than the cost for full implementation in Year One.
However, as depreciation of equipment occurs normally over the years, the cost of replacement
increases.

AHCA also includes the estimation of training new employees year to year. Training is not
simply a function of the rate of MSD cases, but the continuous training of new employees in job
controls. In other words, AHCA includes a constant training cost related to ordinary turnover.

OSHA does not include costs of ordinary maintenance and repair, nor does OSHA, apparently,
include the continuous requirement of training for new employees.

So, even though, some costs may be reduced because of a decrease in MSD cases year to year,
the total costs from Year Two through Year Ten progressively increase because of depreciation
in job reengineering and the need for normal replacement. The ratio of the AHCA low-end
estimate to the OSHA estimate for Year Two, for example, is 1.03, but in Year Ten the ratio is
3.39 (Table 7).

Tables 1 through 7 below describe—in more detail—the assumptions, calculations, and results of
the cost estimate conducted by AHCA. Included is a comprehensive comparison of the
assumptions and method used by OSHA with those used by AHCA. The reader should read the
details provided in the tables to gain a full appraisal of the basis of AHCA’s cost estimates and
the limitations embedded in the OSHA estimation in contrast. The tables are:

e Table 1. (pp. AB-A9) A Comparison of OSHA and AHCA Assumptions in Cost Estimates for
Year One Implementation of the OSHA Proposed Rule: All Components
Except the Work Restriction Protection.

e Table 2. (pp. A10-A13) Comparison of Numbers for Wages, Facilities (Establishments),
Injury/Illness, and MSDs Used in OSHA and AHCA Cost Estimates for
Year One of Implementation.

e Table 3. (pp. A14-A16) AHCA Cost Estimate of Year One Implementation of OSHA Proposed
Rule: All Components Except Work Restriction Protection—Nursing
Facilities, Intermediate Care, Assisted Living.

e Table 4. (p. Al7) Comparison of OSHA and AHCA Assumptions for Cost Estimates of the
‘Work Restriction Protection Provision.
o Table5. (p. AlB) Employer Costs for the Year One of Work Restriction Protection

e Table 6. (pp. A-18-19) Comparison of OSHA and AHCA Assumptions Used for Year-by-Year
Cost Estimates of the Proposed Rule.

o Table7. (p. A19) Comparison of OSHA and AHCA Year-by-Year Cost Estimates During
the First Ten Years of Proposed Ergonomic Standard.
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In general, as summarized in the tables, we believe OSHA’s estimation method minimizes and
underestimates the human resources that would be expended to implement many components of
the program, from the starting of a basic program through the implementation of the full
program. For example, to assume as OSHA has, that it would take one hour of managerial time
only to “familiarize” oneself with the proposed rule is preposterous. We have read the proposed
regulation as presented in the Federal Register and more than one hour—more than one day-—
was required to grasp the proposal and guess what actions an establishment should take to
comply. For the employee training for the basic and full programs, OSHA has apparently also
omitted the costs for training new employees annually. Training in Year One is not a one time
event because staff will leave during the year and new staff will be hired. AHCA has included
turnover in its estimation.

OSHA has also based its cost estimate on “recordable” MSDs. This method seems to imply that
the proposed rule will not introduce uncertainty as to the cases for which the rule applies. OSHA
assumes that current practices for defining “recordable” MSDs will not be altered by the political
context and regulatory arm of the proposed rule. A broader count of cases is appropriate for
estimating the resources spent in the screening process to account for the new uncertainty the
proposed rule will introduce into any organization.

Related to the issue of cases to count under the screening process of the basic program, is the
OSHA method of excluding from the estimation of costs for the full program, establishments that
had, according to an OSHA survey, “ergonomic programs” in place. Given that the focus of the
proposed rule is on “problem jobs” within an organization, it does not appear valid to exclude an
organization because it has an institutional “ergonomic program.” The exclusion assumes every
present-day ergonomic program covers every conceivable “problem job” that can or will emerge
under the proposed rule.

In our estimate, we assume that every facility could have at least one problem job. Our
estimation assumes a distribution of problem jobs across facilities in which some facilities,
because of some programs in place, will have fewer problem jobs under the rule than others. For
example, some facilities may have three problem job areas emerging in nursing services, food
service, and housekeeping. Other facilities are assumed to have oaly two or one problem job
areas. This assumption is detailed further in Tables 1 and 2.

The assumption used about the distribution of problem jobs across facilities resulits in what we
belief is a sounder estimate of the costs of job interventions—an estimate based upon actual costs
of selected engineering controls. As mentioned earlier, OSHA estimated the cost of job controls
by constructing the average cost per worker in a problem job and multiplying this average times
the number of workers. The average per worker was calculated to include, or subtract from the
“gross” cost of the job controls, the assumed labor savings to be derived from the
implementation of the job controls. For most jobs in nursing services, it needs to be noted that
OSHA did not find any labor savings from the ergonomic control costs (Table V-14 in Chapter V
in OSHA’s Preliminary Economic and Regulatory Flexibility Analysis). That s, the value of
labor savings was zero dollars. OSHA’s method in essence treats job control costs as variable
costs related to the volume of staff affected. This method, as noted above, enables OSHA to
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calculate a reduced costs in job controls over time by assuming a reduction in workers affected in
later years after the implementation of the rule.

One problem with the basis of OSHA’s estimate of job control costs is that many job
reengineering costs function more as fixed costs to the facility than a cost the facility can vary, or
that varies proportionally, by the number of employees in the problem job. Two facilities may
vary slightly in terms of staff in nursing or direct care services, and resident volume, but to fix
issues in patient lifting both have to purchase one lift device to properly cover their needs. Some
job controls in some industries may be worker specific, for example, the engineering control is a
device for each worker. In the long term care industry, and in nursing or direct care services
particularly, the fixes are less a device or method for the worker applied to the worker’s
stationary work station than devices used in delivering patient care. All facilities in long term
care arc involved in patient care, meaning that it is reasonable to assume that there is a minimum
package of ergonomic controls common across facilities. Information from a company that
specializes in providing ergonomic solutions in health care settings for patient lifting suggests
that facilities will have similar fixed costs incurred to implement job controls. Although the
charge to different facilities varied slightly for the external contractor, annual charges that were
in the $10,000s varied in most cases by a $1,000 or less between facilities with 100 beds to 140
beds.

The type of job control devices for nursing/direct care services in long term care that ergonomic
consultants may include in programs for patient lifting and transfer are: various electric patient
lifts, SARA slings, regular slings, mesh slings, toilet slings, sling flats, dextra slings, amputee
slings, and freestanding side access fubs, among others. The volume of fixes may vary by
patient need, but not volume of workers. For this reason, we assumed the costs of fixes varied
more by long term care setting than number of workers, that is, between nursing facilities,
ICF/MRs, and assisted living.

Clearly, the type of job controls listed above are those relevant to the OSHA proposed rule.
OSHA defines “patient handling jobs (e.g., nurses aides, orderlies, nurse assistants)” as marual
handling jobs and the recommended job fixes by OSHA for these manual handling jobs are the
type of devices above (Chapters I and IIT in OSHA’s Preliminary Economic and Regulatory
Flexibility Analysis). OSHA states that for manual handling, solutions to eliminate/reduce
bending motions include the use of “lift tables...and simple mechanical aids.” Also OSHA
states that another important fix is to eliminate/reduce lifting and lowering forces by
eliminating/reducing the need to lift or lower manually by using “lift tables. .. hoists...and similar
mechanical aids” (Chapter Il in OSHA’s Preliminary Economic and Regulatory Flexibility
Analysis). In patient care, many other fixes OSHA mentions, such as reducing the weight of the
object lifted by reducing the size of the object or the volume of containers, are not applicable.
Only devices to reduce the lifting of a fixed weight applies.

We assumed that half the facilities in long term care had job controls in place for nursing
services already so we only applied the fixed cost per facility for nursing services to half the
facilities in the industry. This assumption likely underestimates the costs of job control fixes but
we wanted to present a conservative estimate.  First, it is unlikely that half the facilities can be
said to have all relevant job controls in place. Second, under the OSHA proposed rule it is very
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unlikely that establishments with some devices for patient lifting, for example, will not have to
implement additional controls for problem jobs in direct care services to comply with the OSHA
rule. Again our estimate, even though already greater than OSHA’s estimate, is conservative and
in all likelihood underestimates the cost of job controls in the long term care industry.

In the later years of the rules implementation, Year Two through Year Ten, the costs of job
controls are lower relative to the costs for Year One. However, as fixed costs, depreciation in
equipment should be included, which results in a gradual increase in the costs of job controls
between Year Two and Year Ten (see Table 6). AHCA believes this method represents a more
reality-based estimate of the manner in which costs would be incurred over the years—i.e.,
treating job controls as an initial big ticket fixed cost with usual maintenance and increasing
replacement costs incurred over the remaining years. A more reality-based estimate for the type
of job controls involved in long term care than the fabricated treatment of job controls by OSHA.
as a variable cost.
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ptions in Cost Esti for Year One

Implementation of the OSHA Propesed Rule:
All Components Except the Work Restriction Protection

OSHA Assumptions

Assumptions in AHCA Cost Assessment

Inmal Educatuon and Planmng
; T

q Familiarization with Standard -

1 hour managenal time.
: B UM

!2 hours of managerial time for reading rule and fammanzetlon
Training on Regulation ~ -

Not i ciuded

12 hours of managernial time plus $1,500 for travel coszs to aﬁend mdustry
lworkshops on rule,

Basi¢ Program ' )

2 hours managerial e,

1 hour managerial time.

1 hour preparation (managerial time) and { hour review by risk managemem

. Employee in-Sepvice {inform

i dnd Reporting System).

‘045 ber pioyee and 0.5 managenal time.

“Anvestigation

2 hours of managerial time for preparation of training and 0.5 hour per Staff in

in-service in initial training program. 0.5 hour per new staff and 0.5 hour per

manageriaj ime for hew staff training session assumed to be monthly to train
new staff.

i of Application of Rule to MSD ot currence

0.25 hour of managenal time and 0.25 hour
of employee per recordable MSD.

05 ﬁour of 1 tal time and 0.5 hou}r of employee tlme per occurrence of
work-site injury and mness in 25% of cases external consuitation w&th risk
t to ication. OSHA

W

only present “recordable” MSDs at issue, However under the broad terms of
the rule, uncertainty will exist as to what injuryfifiness should be defined as a
relevant MSD. Management will take the prudent course to be in compliance,
so the incidence of all work-site injury/iiness should be the basis of cost
assessment.

1 hour managerial time plus 1 hour
employee time per covered MSD.

American Health Care Association. Washington, D.C.

~ T four managerié§ Time and 1 how empl

yee time per covered MSD. Assume 3
problem jobs areas in long term care establishments for purpose of analysis: 1)
nursing/personal care services, 2) food service, and 3) housekeeping. Assume
50% establishments have MSDs covered by the rule in all 3 areas. Another
25% have covered MSDs in 2 job areas because they have program in place for
third {assume program s for direct care jobs). And 25% have covered MSDs in
only 1 area because program in place already for 2 areas {assume one program
in place is for direct care jobs). (Put differently, 50% faciliies have aiready
programs for direct care jobs. Half of the faciities with a direct care program
also have a program for another area. No facility has a program aiready in
place for ali 3 problem job areas.)

This assumption differs from the OSHA assumption where facilities are

exciuded if they have an “ergonomic program.” Since the OSHA rule applies to
covered MSDs in problem jobs and not a general “ergonomic program,” having
' program in place does not exclude the possibility of MSDs for *probiem jobs.”

Although the assumption used by AHCA differs from that used by OSHA, when
applied to an estimate of the number of employees covered by the rule in the
full program, the AHCA assumption likely underestimates the number of
employees covered by the rule. The estimate of employees covered by the rule
drives the estimate of training cost under the full program. So the ANCA
assumption provides a conservative, and not inflated estimate, of staffing
training under the full program under the rute.
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Assumptions in AHCA Cost Assessment
' Evaludte Job Controjs™" :

2-16 hours of empioyee and 3-32 hours of4|§2 000 for consultants for 15% of program }obs covered by the rule 12 hours

managerial time, depending on problem
job; in 15% of cases, $2,000 for consuiting
ergonomist's time is assumed to be
required (16 hours times rate of $125 per
hour).

employee and 12 hours managerial time per program job covered. 12 hours is
the approximate average of the ranges and distribution of cases with different
hours in the OSHA outline of assumptions.

Assume 3 program job areas for purpose of analysis. Also assume 50%
establishments have all 3 problem jobs covered by rule. Another 25% have 2
job areas because they have program in place for third. And 25% have covered
job in only 1 area because program in place already for 2 other problem job
areas. (See “job hazard analysis” above.)

implement Job Controls

Varies with industry and establishment.
Used cost in estimate as cost per worker
caleulated to include estimate of labor
savings assumed with intervention that are
assumed to offset control

“Managerial Training'in Full Program’

Varies with program impiemented and preemstence of some erganomw
programs. Costs estimated as cost per facility affected under the assumption
hat many controls require same purchase by all facilities irrespective of
variation in number of workers. That is, many controls are fixed costs at the
facility ievel and not variable costs that vary by employee volume.

16 hcurs of managenal tlme

©Employee In-Service on: Full Program and Job Confrols <. 1

16 hours of managerial time.

| hour of employee time per affected
employee, 2 hours of managerial time per
problem job to provide training; 25% of
employers able to use quick fix option and
these therefore do not need to conduct
employee training.

1 hour of employee time per affected employee, 2 hours of initial managenal
time for in-service preparation and 1 hour of managerial time for each in-service
session conducted. 1 hour per new staff in problem job and 1 hour per
managerial time for new staff training session assumed to be monthly to train
new staff. No quick fix for relevant MSDs in nursing, ICF/MR or assisted living
facilities.

Administer MSD Managemeint

1 hour of managerial time per MSD. "

1 hour of managerial time and 1 hour of admnmstrat:ve assistant time per
occurrence of MSD under program.

hour of supeMs
‘Programi Evaliiation.

4 hours of managenal tlme inthe three
years following occurrence of covered
MSD. For 25% of probiem jobs able to use
quick fix option, ne program evaluation is
conducted.

1 hour of managerial time per yearto review results and 20 ours per year of

staff to tabuiate data and prepare report. No quick fix for relevant MSDs in
nursing, ICF/MR or assisted living facilities.

American Health Care Association, Washington, D.C.
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r Wages, Facilities (Establishments), Injury/Illness,

and MSDs Used in OSHA and AHCA Cost Estimates for Year One of Implementation,

OSHA Estimate

Bureau of Labor Statistics (BLS) Hourly Wages
reported for 1996 times 1.39. Assumed 39% for
benefits on top of hourly wage.

For the category “nursing and personal care
facilities,” OSHA used $12.52 for “production” staff
{general staff) and $24.19 for managerial time.
For the category “residential care,” OSHA used
$12.08 for “production workers” and $23.07 for
managerial time.

[See Table |I-7 in OSHA’s Preliminary Economic
and Regulatory Flexibility Analysis of proposed
rule.]

AHCA Estimate

“Hourly Wages .07 o S S
Used most recently available BLS st; ics, which are for November
1999 for “production workers,” which are $10.39 hourly wage for nursing
[and personal care facilities and $9.85 for residential care establishments
(BLS Series National Employment, Hours and Earnings from BLS web
page (www.bls.gov). Used the ratio of “production worker" to managerial
hourly wage used by OSHA to calculate managerial hourly wage to have
same relatively to 1999 BLS “production workers” wage. Hourly wages
used include 39% for benefits.

For nursing homes and ICF/MRs used $27.90 hourly wage for
managerial time and $14.44 for all other employees. For assisted living,
used $26.14 for managerial hourly wage and $13.69 for all other
employees.

Facilities

*  “Nursing and personal care facilities”
Used 24,008 reported in County Business
Patterns, 1996. “Nursing and personal care
facilities” includes nursing facilities and
intermediate care facilities (ICF/MRs). Assume
23,955 fall under scope of rule during the first year.
¢  “Residential Care”

Used 28,762 reported in County Business
Patterns, 1996. However, OSHA estimates that
only 16,077 of these facilities would fall under the
rule in the first year of the standard (Table Viil-2 in
Federal Register, Vol. 64, No. 225, pp. 65995-
66000).

{See Table I-1 in OSHA's Preliminary Economic
and Regulatory Flexibility Analysis of proposed
rule.]

®  Nursing Facilities

Used the Health Care Financing Administration’s (HCFA) Online Survey
Certification and Reporting System (OSCAR) data from nursing facilities
Medicaid/Medicare certification surveys. Most recent data available as of
December 1999 was analyzed. Number of facilities is 16,937,

e ICF/MRs

Used the HCFA certification survey data for ICF/MRs available as of June
1899. Number of facilities is 7,258.

[Note: Nursing facilities pius ICF/MRs from HCFA data equals 24,195
which is very similar to the number of establishments used by OSHA of
24,009 for “nursing and personal care facilities.”]

e Assisted Living Facilities/Residential Care

Since a single data source does not exist, as it does for nursing facilities
land ICF/MRs above, used the number of facilities used in the OSHA
estimate for those falling under the rule in first year. 16,077 fa

Total Employees

e “Nursing and personal care facilities”
Used 1,806,086 employees reported in County
Business Patterns, 1996. “Nursing and personal
care facilities” includes nursing facilities and
intermediate care facilities (ICF/MRs).

e “Residential Care”

Used 550,745 employees reported in County
Business Patterns, 1996.

[See Tabie [1-2 in OSHA's Preliminary Economic
and Regulatory Flexibility Analysis of proposed
rule.]

American Health Care Association, Washington, D.C.

e  Nursing Facilities

Used the Health Care Financing Administration's (HCFA) Online Survey
Certification and Reporting System (OSCAR) data from nursing facilities
Medicaid/Medicare certification surveys. Most recent data available as of
December 1999 was analyzed. Number of total full-time equivalents
(FTEs) nationally from analysis of these data is 1,562,562,

e ICFIMRs
Used the HCFA certification survey data for ICF/MRs available as of June
1999. Number of FTEs derived from analysis of these data is 203,237.

[Note: Nursing facilities plus ICF//MRs from HCFA data equals 1,765,798
FTEs which is very simitar to the number of employees —1,762,000—
reported in the “nursing and personal care” industry for 1999 by BLS.]

¢ Assisted Living/Residential Care

Used the number of employees used by OSHA: 550,745 employees.
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AHCA Estimate

Employees and Facdmes in“Problem Jobs” Requiring Analysis Under Full Program~ :

~Jobs with MSDs Requiring Full Program

Number of problem ijS was “the number of
covered MSDs projected to occurin
establishments with problem jobs that do not
already have an effective ergonomics program in
place” (Chapter V, Costs of Compliance, in
OSHA's Preliminary Economic and Regulatory
Flexibility Analysis of proposed rule).

»  “Nursing and personal care facilities”
Based upon the 1993 OSHA Ergonomics Survey,
OSHA estimated that 22% of employees are
already covered by ergonomic engineering
controls.

In terms of facilities, OSHA estimated that only
11,190 establishments (or 46.6% of total) would be
affected by the rule over ten years.

* “Residential Care”
OSHA estimated that 56% of employees covered
by existing ergonomic engineering controls.

In terms of facilities, OSHA estimated that only
14,449 establishments (or 50.2% oftotal) would be
affected by the ruie over ten years

SeeTable 1I-8 in Chaper II, Industrial Profile in
OSHA'’s Preliminary Economic and Regulatory
Flexibility Analysis of proposed rule.

2Table VIll-4 in Federal Register, Vol. 64, No. 225,
pp. 66011-66018.

American Health Care Association, Washingion, D.C.

TFacilities:

[Assume for purposes of analysis there are 3 “probiem job™ areas in leng
term care establishments. These are: 1) direct care jobs performed by
nursing and personal care staff, 2) food service/preparation jobs, and 3)
housekeeping and more specifically laundry services.

No facilities are excluded as being unaffected by the proposed rule
because it is assumed that existing ergonomic programs do not cover alf
3 problem jobs.

JAssumptions about percent of facilities with ergonomic programs in place
for probiem jobs are outlined in Table 1.

Employees affected by Basic Program under rule:

Assume all employees affected under basic program as the basic
program concerns establishment-wide reporting system and practices for
identifying MSDs and problem jobs, including problem jobs not yet
identified or under existing ergonomic programs.

Employees affected by Full Program under rule:

Assume all facilities will have at least one problem job, so some
employees in all facilities will be affected. For purposes of analysis of full
program implementation, used the assumption on percent of facilities with
problem jobs to calculate employees covered under the full program.
(See Table 1 for more detail, particularly assumption under “job hazard
analysis.”) Since assuming half of facilities have program for direct care,
assume only 50% of direct care staff covered under fuil program. As
stated, of this 50% with a program for direct care staff, half have
problems jobs in the two other areas because the direct care program is
the only program, and half have one other program resutting in one other
problem job. Combining this distribution of programs across all facifities
means that 87.5% of food service and housekeeping employees are
covered under the full program in the proposed rule.

In nursing facilities, assume 807,332 nursing employees at any one time
and 349,954 employees in ffood service/housekeeping. The result is that
759,876 are covered by proposed rule at initial implementation of full
programs.

in ICF/MRs, assume 139,758 employees in direct care at any one time
and 45,322 in food service/housekeeping (see next section in table for
caiculation). The result is that 103,870 are covered by the proposed rule
at initial implementation of full programs.

in assisted living/residential care, assume 293,882 employees in direct
care any one time and 152,121 in food service/housekeeping. The resuft
is 261,082 are covered by the proposed rute at initial implementation of
full programs.

(A survey reported in The State of Seniors Housing, 1998 by ASHA,
PriceWaterhouseCoopers, and NIC, suggests that the percent of direct
care, housekeeping, and food service workers, combined, in half of
lassisted living facilities, ranges from 69.2% to 92.8% of the facilities.
Without more precise data available, used 81% in this cost estimate as
percent of direct care, housekeeping, and food service. Of the 550,745
total employees, 446,103 are in direct care/ housekeeping/ food sefvice.
The percent direct care staff is of total direct carefhousekeepingffood
service ranged from 64.4 to 67.4. Direct care staff was assumed here to
be 65.9% of total direct care/housekeeping/food service.)
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OSHA Estimate AHCA Estimate
el e Tumover and Employee Training Costs
Not included TBasic Program

e Nursing Facilities

[Applied turnover rates for RNs (50.6%), LPNs (51.3%), and CNAs
(93.3%) from a survey reported in the 1999 Facts and Trends by AHCA
to the total employees in each of theses categories calculated from the
12/98 OSCAR data. Applied 50% turnover rate to food service and
housekeeping, and 25% to remainder of employees. Result was 968,227
new employees annually for industry.

» ICF/MRs

Food service workers and housekeeping are 22.3% of total employees in
nursing facilities. Applied this percent to total ICF/MR employees to
estimate number of FTEs in food service and housekeeping in ICF/MR.
This number was added to the number for direct care staff from the
analysis of the HCFA ICF/MR data to get 185,080. Turnover rate of 50%
was applied to this number and 25% was applied to remaining empioyees
in ICF/MRs. The resuft was 97,079 new employees in ICF/MRs annually.

* Assisted Living/Residential Care

Applied turnover rate of 50% to direct care, housekeeping, and food
service workers. A survey reported in The State of Seniors Housing,
1998 by ASHA, PriceWaterhouseCoopers, and NIC, suggests that the
percent of direct care, housekeeping, and food service workers,
lcombined, in half of assisted living facifities, ranges from 69.2% to 82.8%
of the facilities. Without more precise data available, used 81% in this
cost estimate as percent of direct care, housekeeping, and food service.
Of the 550,745 total employees, 446,103 are in direct
care/housekeeping/food service. A turnover rate of 50% was applied to
this number and 25% to the remainder, yielding a total of 249,213 new
empioyees annually.

Full Program

Applied same assumptions outlined in the preceding section of this table
(“Employees and Facilities in ‘Problem Jobs’ Requiring Analysis Under
Full Program ) to the number of new hires annually.

In nursing facilities, assume of the new hires in nursing/food
service/housekeeping, 511,571 are covered by the rule under ful
programs annually.

In ICF/MRs, assume of the relevant new hires, 51,935 are covered by the
rule under full programs annually.

In assisted living/residential care, assume of the relevant new hires,
130,541 are covered by the proposed rule under full programs annually.
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AHCA Estimate

“ﬁursing and personal care fai
data, but only used MSD numbers in cost
estimates.

“Residential Care"
Same as for nursing and personal care facilities.

cilities” BLS 1906]

occupational injuries and ifinesses

Injurylliiness
*» Nursing faciiities

Used rate reported for nursing and personal care facifities by BLS for
1998, which was 14.2 per 100 employee FTE for total cases with
loccupational injuries and ilinesses, yieiding estimated 221,884 injuries
and illnesses.

ICFIMRs
Same as for nursing facilities, resulting in estimated number of
injuries/illnesses of 28,860.

¢ Assisted Living/Residential Care
Used rate of 9.8 per 100 FTEs for 1998 reported by BLS and applied to
number of employees used in this estimate, 560,745, yieiding 53,973

i

«  “Nursing and personal care facilities”
Used 1996 data from BLS. The BLS reports detail
on type of injuryfiliness only for cases with days
away from work. Estimated MSDs covered by rule
in all cases with days from work. The ratio of
cases away from work to all cases was 2.9,
Multiplied 2.6 times “covered” MSDs in cases with
days from work o get estimate of total covered
MSDs. Estimated 43,945 covered MSD cases
with days away from work and 127,496 in fotal.
This number was converted into a rate of 706 per
10,000 employees. Total injuryfiliness cases for
1696 from BLS data was 226,300, So estimated
cavered MSD cases was 58.34% of total
injuryfilinass cases.

« “Residential Care”

Same method as above. Estimated 6,624 covered
MSD cases with days from work and 19,448 total
covered MSD cases. Total injuryfiliness cases for
1996 from BLS data was 59,800, So estimated
covered MSD casss was 32.47% of total
injury/lliness cases.

American Health Care Association, Washington, D.C.

Applied rate for all injury/iliness reported by BL.S for 1998 for nursing and
personal care faciliies. The rate 14.2 per 100 FTEs applied to the total
1,662,562 FTEs in nursing tacilities yieided an estimate of 221,884. Of
these, a conservative estimate was that 56.34% were relevant MSDs or
125,012 cases.

Using 3 program job areas in analysis, assumed the 125,012 MSDs were
distributed across these three job areas proportionai to the percent of
lemployees in nursing services and the remainder to the other two areas
(72.17% direct care staff with the remainder divided between food service
and housekeeping). Of the 125,012 MSDs, 90,221 are attributed to
direct care, 17,396 to food service, and 17,396 to housekeeping. Given
ithe assumption about percent of facilities with programs in place, not all
of these MS8Ds are covered by the rule. Assumed 50% attributed to
direct care are covered under the rute and 75% of one other area (75% of
17,396). All facilities experience at least 17,396 covered MDS. The
result is that 75,5564 MSDs are covered by the rule and require job hazard
analysis.

«  ICFIMRs
Same method above, iting in
ilinesses and 18,260 relevant MSDs.

of 28,860 injuries and

Using 3 program job areas in analysis, assumed the 16,260 MSDs were
distributed across these three job areas proportional to the percent of
lemployees within each area (75.51% direct care staff with the remainder
divided betwsen food service and housekeeping), Ofthe 16,260 MSDs,
12,278 are attributed to direct care, 1,991 to food service, and 1,881 %o

h ¥ i Given the ption about percent of facilities with
programs in place, not all of these MSDs are covered by rule. Assumed
50% attributed to direct care are covered, 75% of one other area {75% of
1,991). Ali facilities experience at least 1,991 covered MDS. The result
is that 9,623 MSDs are covered by the rule and require job hazard
analysis.

»  Assisted Living

Used rate of 8.8 per 100 FTEs for 1998 reported by BLS and appiied to
number of empioyees used in this estimate, 550,745, yielding 53,973
occupational injuries and iilnesses. Of these, a very conservative
estimate was that 32.47% were relevant MSDs or 17,525 cases. 66.9%
of MSDs attributed to direct care staff. Using same estimation used for
nursing facilities and ICF/MRs, yielded 11,004 MSDs requiring job hazard
analysis.
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Table 3. AHCA Cost Estimate of Year One Implementation of OSHA Proposed Rule :
All Components Except Work Restriction Protection*

Nursing Facilities

Initial Education and Planning . :

{2 hours X $27.90 hourly wage X 16,937 faciites)

$945,065

Management Familiarization
with Standard
Management Training on (12 hours X $27.90 hourly wage X 16,937 faciiities) + $31,076,008
Regulation ($1,500 travel costs for workshop X 16,937 facilities)
Basic Program : B EmaE
Work Plan (Management 3 managerial staff per facility (Executive Director, $1,417,627
Leadership and Staff Nursing, Administration). (3 staff X 1 hour X $27.90
Assignments) hourly wage X 16,937 facilities)
Managers [n-Service (2 hours preparation X $27.90 hourly wage X 16,937 $2,362,712
(Information/Training) facilities) + (1 hour session X 3 managerial staff X

$27.90 hourly wage X 16,937 facilities)
Set up Reporting System (2 hours X $27.80 hourly wage X 16,937 facilities) $945,085
Employee In-Service (2 hours preparation X $27.90 hourly wage X 16,937 $22 052,635
(Information and Reporting facilities) + (0.5 hour session X $14.44 hourly wage X
System) 1,562,562 staff) + (0.5 hour session X $14.44 hourly

wage X 968,227 new hires) + (0.5 hour session X

$27.90 hourly wage X 12 sessions per year X 16,937

facilities)
Investigation of Application of {(0.5 hour X $27.90 hourly wage X 221,884 cases) + (0.5 $10,244,384

Ruie to MSD occumence

‘Full Program
Job Hazard Analysis

hour X $14.44 hourly wage X 221,884 cases) + ($100
per external review X 55,471 cases)

(1 hour X'$27.90 X 75,554 cases) + (1 hour X $14.44 X
75,554 MSD cases)

$3,198,956

Evaluate Job Controis (12 hours X $14.44 X 8,469) + (12 hours X $14.44 X $30,794,421
12,703) + (12 hours X $14.44 X 16,937) + (12 hours X
$27.90 X 8,469) + (12 hours X $27.90 X 12,703) + (12
hours X $27.90 X 16,937) + (2,000 X 1,270 problem
jobs [15% of 8,469]) + ($2,000 X 1,905 problem jobs
[15% of 12,703]) + ($2,000 X 2,541 problem jobs [15%
of 16,937])
Implement Job Controls (830,000 X 8,469) + ($3,000 X 12,703) + ($3,000 X $342,990,000
16,937)
Managerial Training in Full 16 X $27.90 X 16,937 $7,560,677
Program
Employee In-Service on Full  [(2 X $27.90 X 16,937) + (1 X $14.44 X 759,876 affected $24,975,287
Program and Job Controls staff) + (1 X $14.44 X 511,571 affected new staff) + (1 X
$27.90 X 12 months X 16,937)
Administer MSD Management |(1 X $27.90 X 125,012) $3,487,835
Recording-keeping (0.25 X $27.90 X 125,012) $871,959
Program Evaluation (1 hour X $27.90 X 16,937) + (20 hours X $14.44 X $5,363,048
16,937)
Subtotal for Nursing Facilities (WRP Rule Not Included) $488,286,617
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Intermedlate Care Faclhtles

tnitial Education and Planning:

"~ $404,996

Management Familianzation |(2 hours X $27 90 hcuriy wage X 7 258 facllmes)
with Standard
Management Training on {12 hours X $27.90 hourly wage X 7,258 facilities) + $13,316,978
Regulation (81,500 travel costs for workshop X 7,258 faciiities)
Basic Program s s e S e e T e
Work Plan (Management 3 managerial staff per facilty (Executive Director, $607,495
Leadership and Staff Nursing, Administration). (3 staff X 1 hour X $27.80
Assignments) hourly wage X 7,258 facilities)
Managers In-Service (2 hours preparation X $27.90 hourly wage X 7,258 $1,012,491
(Information/Training) facilities) + (1 hour session X 3 managerial staff X

$27.80 hourly wage X 7,258 facilities)
Set up Reporting System (2 hours X $27.90 hourly wage X 7,258 facilities) $404,996
Employee In-Service (2 hours preparation X $27.90 hourly wage X 7,258 $3,788,267
(Information and Reporting facifities) + (0.5 hour session X $14.44 hourly wage X
System) 203,237 staff) + (0.5 hour session X $14.44 hourly wage

X 97,078 new hires) + (0.5 hour session X $27.90 hourly

wage X 12 sessions per year X 7,258 facilities)
investigation of Application of (0.5 hour X $27.90 hourly wage X 28,860 cases) + (0.5 $1,332,466

Rule to MSD occurrence hour X $14.44 hourly wage X 28,860 cases) + ($100 per
external review X 7,215 cases)

Eull Pr :
Job Hazard Analysis (1 hour X $27.90 X 8,623 cases} + (1 hour X $14.44 X 07,438
9,623 MSD cases)
Evaluate Job Controls (12 hours X $14.44 X 3,629) + (12 hours X $14.44 X $13,197,454
5,444) + (12 hours X $14.44 X 7,258) + (12 hours X
$27.80 X 3,628) + (12 hours X $27.90 X 5,444) + (12
hours X $27.90 X 7,258) + ($2,000 X 544 problem jobs
[15% of 3,629]) + ($2,000 X 817 problem jobs [15% of
5,444]) + (32,000 X 1,088 problem jobs [15% of 7,258])
implement Job Controls (7332,000 X 3,629) + ($3,000 X 5,444) + (33,000 X $110,686,000
8)
Managerial Training in Full 16 X $27.90 X 7,258 $3,239,971
Program
Employee in-Service on Fuli  [(2 X $27.90 X 7,258) + (1 X $14.44 X 103,870 affected $5,084,799
Program and Job Controls staff) + (1 X $14.44 X 51,935 affected new staff) + (1 X
$27.90 X 12 months X 7,258)
Administer MSD Management |(1 X $27.90 X 16,260) $453,654
Recording-keeping (0.25 X $27.90 X 16,260) $113,414
Program Evaluation (1 hour X $27.90 X 7,258) + (20 hours X $14.44 X $2,298 609
7,258)
Subtotal for Intermediate Care (WRP Rule Not Included) $156,349,029
American Health Care Association, Washington, D.C. Page A-15
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Assisted Living

“Initial Education and Planning:

{2 hours X $26.14 hourly wageVX 18,077 faci!itées} -

$840.,508

Management Famillarization
with Standard
Management Training on {12 hours X $26.14 hourly wage X 16,077 facilities) + $29,158,533
Regulation ($1.500 trave! costs for workshop X 16,077 facilities)
Basic Program : TR - S
Work Plan (M tement 3 1al staff per faciity {Executive Director, Direct $1,260,758
Leadership and Staff Care, Administration). {3 staf X 1 hour X $28.14 hourly
Assignments) wage X 16,077 facilities)
Managers in-Service (2 hours preparation X $26.14 hourly wage X 16,077 $2,101,264
(Information/Training) facilities) + (1 hour session X 3 managerial staff X

$26.14 hourly wage X 16,077 facilities)
Set up Reporting System {2 hours X $26.14 hourly wage X 16,077 facilities) $840,506
Employee In-Service {2 hours preparation X $26.14 hourly wage X 16,077 $8,837,735
(Information and Reporting Tacilities) + (0.5 hour session X $13.68 hourly wage X
System) 203,237 staff) + (0.6 hour session X $13.69 hourly wage

X 96,302 new hires) + (0.5 hour session X $26.14 hourly

wage X 12 i per year X 16,077 faciiities}
investigation of Application of [{0.5 hour X $28.14 hourly wage X 53,973 cases} + (0.5 $2.424 197

Rule fo MSD occurrence

Full-P!

Job Hazérd' Analysis

hour X $13.89 hourly wage X 53,973 cases) + {$100 per
external review X 13,493 cases)

(1 hour X $26.14 X 11,004 cases) + {1 hour X $13.69 X $438,289
11,004 MSD cases)
Evaluate Job Controls (12 hours X $13.68 X 8,039) + {12 hours X$1388 X $28,143,725
12,058} + {12 hours X $13.68 X 16,077} + (12 hours X
$26.14 X 8,039) + (12 hours X $26.14 X 12,058) + (12
hours X $26.14 X 18,077) + ($2,000 X 1,206 problem
jobs [15% of 8,039]) + (82,000 X 1,809 problem jobs
[15% of 12,058]) + ($2,000 X 2,412 problem jobs [15%
of 16,077
implement Job Controls ($10,000 X 8,039) + {$3,000 X 12,068} + {$3,000 X $164,795,000
16,077}
Managerial Training in Full 16 X $26.14 X 16,077 $6,724,044
Program
Employee In-Service on Full (2 X $26.14 X 16,077) + (1 X $13.69 X 261,982 affected $11,257 179
Program and Job Controls staff) + (1 X $13.69 X 130,541 affected new staff) + (1 X
$26.14 X 12 months X 16,077}
Administer MSD Management |(1 X $26.14 X 17,525) $458,104
Recording-keeping (0.25 X $26.14 X 17,525) $114,526
Program Evaluation (7 haur X $26.14 X 16,077) + (20 hours X $13.69 X $4.822,135
16,077)
Subtotal for Assisted Living (WRP Rule Not Inciuded) $262,216,501
Industry Total (WRP Rule Not Included) $906.852.147
American Health Care Association, Washingten, D.C. Page A-16
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Table 4. Comparison of OSHA and AHCA Assumptions
for Cost Estimates of the Work Restrxcnon Protectmn vansmnr

-OSHA Estimate .

OSHA used data on costs of worker
compensation claims to derive estimates of
the Work Restriction Protection program
{WRP}. The exact number{s} used by
OSHA s, however, not clear. Different
numbers are presented throughout OSHA
documents related to the WRP estimate, as
highlighted below.

tn Chapter V of the Preliminary Economic
and Regulatory Flexibifity Analysis, OSHA
states that it began with an estimated
average vaiue of claims as $8,000 per
MSD. Also estimated that 58% of claim
payment is indemnity and 42% medical
costs. WRP is to cover temporary disability
cases only and not permanent disability.
Estimate was that 38.5% of all indemnity
payments are for temporary disability.
Thus, as OSHA states, “the total i

IAHCA estimated the cost of the WRP provusmn by groundmg its assumpt»ons in
the actual process of the WRP: payment by the employer for days from work.

Crucial to estimating the actual cost incurred by employers is the average days
from work for M8Ds, BLS does not report the average for recent years, only the

dian and the number of cases within different ranges of days, e.g., 3-6 days
or 31+ days. However, for 1990 and 1891, BLS did report both the rate per 100
employees of cases involving days away from work and the rate of days away
from work.  Dividing the rate of days by the rate of cases gives the average days
away from work for cases with days away from work. For nursing and personal
care faciiities the mean for 1990 was 18.5 and 20.1 for 1891, For residential
care, the means were 18.2 and 18.0. For nursing faciiities and ICF/MRs, used
18.5 means days from work and 18.0 for assisted fiving.

The wage used was the hourly rate from BLS noted in Table 2 times 1.27 using
the OSHA assumption. However, it is not clear an employer under the WRP
would not have to pay Social Security and other “legally required” benefits.
Under the WRP without change in laws otherwise, the employee being paid
while unable to work may stil be d under the employment of the

cost of cases potentially dealt with by this
provision is $1,783 ($8,000 x .385x .58)."
This figure was reduced by 30%, to $1,258,
to account for indemnity costs for cases
beyond 6 months. Finally, worker benefits
not d by worker p tion were
added. it was estimated that beneflis was
27% of wages covered, not 38% because
*legally required benefits” such as Social
Security and workers’ compensation would
not be required. The addition brought the
cost per case to $1,844.

Finally, OSHA reported research that
indicates thal 69% of recordable injuries are
covered by workers’ compensation. Where
workers' compensation is available OSHA
assumes cost to employer of WRFP is
reduced. OSHA aiso estimated cost of

yer. So using 1.27 may understate the costs incurred. Using 1.27, the
hourly cost for nursing facifities and ICF/MRs was $13.20 and $12.51 for
assisted living.

[Two WRP costs were derived: one withaut potential of recouping costs from
workers” compensation and one assummg some tecoupmg of costs. How the
WRP would affect present tions and coverage is

How and when recouping oosts would ovour is also unknown, If
recouped it would fikely be after emiployer costs are incutred. The costs of lost
opportunity associated with employer payments under WRP should also be
considered but are notincluded here.

Costs without workers' compensation. The number of MSDs (Table 2) was
multiplied by the hourly cost, the average days lost converted into hours (8
hours per day), and 0.9 to get the costs without recouping expenditures from
workers’ compensation, {Without evidence ctherwise, used total number of
MSDs because the effect of WRP on occurrence of cases with days away from
jwork is unknown.)

Costs from workers’ compensation. Lised

cases less than the workers' comp

waiting period. As OSHA concluded:
“Taking account for all of these factors, the
average weighted cost of a WRP case is
estimated to be $877 per case.”

However, in Table V-1 of Chapter V,
“Assumptions Used to Develop Costs for
Provisions of the Proposed Rule,” in the
Preliminary Economic and Regulatory
Flexibility Analysis, OSHA states that the
cost per MSD for the WRP was $1,293.
And in the Federal Register (Vol. 64, No.
225, November 3, 199¢) at page 68038 in
Table VHII-7, OSHA states its assumption
that the “cost to provide work restriction
protection” is “$846 per MSD.”

American Health Care Association, Washington, D.C.

OSHA ption that 70% of WRP cases have workers' compensation, The
weighted number of waiting days was subtracted from the average days away
from work to calculate days for which workers’ compensation monies might be
available. The weighted average was obtained by multiplying the waiting period
in each state by the number of employees in each state then summing the resuit
and dividing by the number of totsl employees nationwide (the MSD rate was
assumed ). This weighting was possible with data for nursing facilities
and ICF/MRs. The weighted mean waiting period was 5.48 days for cases
among nursing facilities and 5.64 for ICF/MRs. A period of 5.5 days was used
for assisted living. The walting period was sublracted from the mean days from
jwork converted into fotal hours which was mutltiplied by the number of cases
(70% of MSD cases), the hourly cost, and 0.666 (the % of salary under workers

comp 1) to get p amount. ped from workers' comp
Subtracting this amount from the total initial payment under WRP by the
employer gave the final cost to the employer under WRP assuming recouping
monies from workers' ion would be possible and ignoring the cost of
lost apportunity with the monies expended by the employer prior to recouping
monies,

Page A~17
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Table 5. Employer Costs for the Year One of Work Restriction Protection

Long Term Care Provider

From Work Under the Work

Employer Payments to
Employees for Days Away Employer Costs Assuming
Monies Recouped from

Restriction Provision Workers' Compensation

Nursing Facilities
ICF/MRs
Assisted Living

Industry Total

$231,682,239 $145,458,664
30,134,333 19,039,521
28,413,212 18,192,349
$290,229,784 $182,690,534

Table 6. Comparison of OSHA and AHCA Assumptions

) Use for Year-
‘OSHA Year-by-Year Estimate

Cost Estimates of the Proposed Rule.
- AHCA Year-by-Year Estimate .

OSHA estimates, aside from year-one
estimates of managerial “familiarization”
with the rule and initial planning, are based
upon costs per affected empioyee. OSHA
estimates a reduction in the MSD rate each
year as a benefit of the proposed rule and
applies this projected reduction to the
caiculation of year to year costs. For
example, since OSHA assumes, by its
method, that job control costs are variable
costs defined by volume of affected
employees, job controi costs are reduced
each year because the rate of MSD
occurrence'is reduced (i.e., there are less
new MSDs requiring implementation of job
controls}).

OSHA’s method apparently does not
include a fixed cost for employee training
year to year for new employees in problem
jobs,

The following is the percent of reduction in
MSD cases OSHA assumes for each year
over the ten year period:

Projected Estimate of Reduction in MSD
Cases

Year 2 7%
Year3 11%
Year4 15%
Year5 17%
Year6 20%
Year7 22%
Year8 23%
Year3 24%
Year 10 26%

All coét estimates,

as were OSHA’s, were caiculated using the dollar value in

[Year One. Inflation costs were not included.

Managerial Training

AHCA assumes that managerial training occurs every year for new
managerial staff. Assuming an annual turnover among managerial staff of
25%, the year-one costs for relevant categories of cost were muitiplied
times 0.25. Categories of costs where a factor of 0.25 was muitiplied
included:

e Management familiarization with standard

* Management training on regulation

e Managers in-service on basic program

e Managerial training in full program

Review Work Plan for Basic Program
AHCA assumes that reviewing the work plan is an annual function of any
organization and remains the same year to year.

Employee training in basic program

AHCA includes the training cost for all new employees annually.

The number of new employees annually calculated for the year-one
estimate is applied to each subsequent year. The base year number for all
employees at the time of the rules implementation is not included. Only this
turnover factor and the time of managerial staff for the training sessions are
included.

Employee training in the full program

AHCA includes the estimated number of new employees annually in
problem jobs that was calcuiated in the year-one estimate for estimating
training costs in subsequent years. Only this turnover factor and the time of
managerial staff for the training sessions are inctuded.

Injury/lliness/MSD cases

AHCA used OSHA's projected reduction in MSD cases year to year to
adjust the relevant year-one estimates. For example, relevant costs in year
one were muttiplied by 0.93 to estimate the year-two costs, by 0.89 for year
three, and so on. Categories of costs estimated in this manner were:

« Investigation of application of rule to MSD occurrence

e Job hazard analysis

e Evaluate job controls

American Health Care Association, Washington, D.C,
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OSHA Year-by-Year Estimate - L ANOE Yearti

e Administer MSD management
e  Record-keeping
*  Costs of the Work Restriction Protection

o Implement Jeb Controls

AHCA estimates job conirols as institutional fixed costs. As such, assuming
all job controls are implemented in year one, the costs in other years are for
maintenance/repairs of job controi devices, the introduction of new job
centrols, as well as depreciation that entails an increased rate of
replacement costs over the ten-year period. The year one costs of job
controls, which was assumed an underestimation, was multiplied by a 0.20

. (20%) factor for annual maintenance/repairs and the introduction of new.
controls. It was also muitiplied by the replacement costs assumed for the
respective year. The maintenance/repair costs and new control costs were
added to the respective year's replacement costs. it was assumed that by
year ten, replacement costs (the total of the percents across the years)
would be about 100% of original costs. The percent of the base year job
cantrol costs (a 1.5 increase each year starting with 2% in Year Three)
used to estimate replacement costs were:

Percent of Base Year Costs for Replacement Costs
Year Two 0%

Year Three 2%

Year Four 3%

Year Five 4.5%

Year Six 6.75%

Year Seven  10.125%

Year Eight 15.875%

Year Nine 23.8125%

Year Ten 35.7188%

e Program evaluation
Program evaluation is a constant function annually and the cost remains the
same.

Table 7. Comparison of OSHA and AHCA Year-by-Year Cost Estimates
During the First Ten Years of Proposed Erg ic Standard.

OSHA Estimate AHCA Estimate
for for Nursing Facilities, ICF/MRs, and Ratio of
Nursing/Personal Assisted Living AHCA Estimate
Year of Care and Low-End of High-End of to
Rule Residential Care* Estimate i OSHA Estimate
1 $526,346,359 $1,089,542,680 $1,197,081,932 2.07
2 3452/052,562 1 $467,540.199 15603
3 $378,831,366 $468,783,765 ,698
4 [+$346,873,;362 - :$463.833,621 " /$555,241,985
5 $306,506,434 $467,543,259 $556,800,837
8 S $273,365:863 T $473 0T 7167 007 $559130, 117
7 $245,947,058 $488,413,685 $572,294,301
8 - $223080,047 1 °§521,192,054 $603,997.277 0 234
} $203,852,363 $567,499,475 $649,229,306 2.78
10 $187.540,389 - '$635,568,006 ' - $715,148,052. . /3.39
Total $3,144,404,801 $5,643,034,459 $6,540,987,207 1.79 to 2.08
*OSHA estimate is 5.73% of the total year-by-year estimates reported by OSHA for ali industries. OSHA only reported
first year estimates by industry groups and il care and resi ial care y i where

5.73% of total. Since OSHA's estimate for other years is based upon an assumed rate of MSD reduction year by year,
and alt variable costs are based upon a cost per MSD, it is reasonable to assume that the percent each year of the
total for by r ing/p | care and i ial care would be constant.
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Madam Chair and Members of the Subcommitiee on Regulatory Affairs and
Paperwork Reduction, my name is Edward Saxon, President and Chief Executive Officer
of Conco Systems, Incorporated of Verona, Pennsylvania, a family-owned business.
Conco Systems employs approximately 80 people in our efforts to provide condenser-
related tools and services to the power generating industry. I am also here representing
National Small Business United (NSBU), the nation’s oldest small business advocacy
organization and SMC Business Councils of Pennsylvania (SMC). I respectfully submit
this testimony regarding the impact of OSHA’s Ergonomics Rulemaking on behalf of
NSBU's 65,000 members and SMC’s 5,000 plus members.

The promulgation of a mandatory workplace ergonomics standard is a substantial
concern to all small businesses. Small businesses will be significantly and adversely
affected by this standard as it is currently written. As a small business owner, worker and
workplace safety and health is a vital concern to me, [ do not feel that the ergonomics
proposal as it appears now is the best means of addressing this problem. Thus, I am - as
is NSBU and SMC -- strenuously opposed to the promulgation of a final ergonomics
standard in its current form. I urge OSHA to take a step back, gather all the relevant
information, comments and research, and to reevaluate the ergonomics proposal.

Barring that, I ask that Congress intervene to protect small businesses from an
improperly promulgated ergonomics standard, such as the one being considered here
today, that will have a horrific impact on small business, including mine. I offer the
following critiques and suggestions on the Ergonomics standard.

TIME FRAME AND SCHEDULE REQUIRMENTS

As noted in the written comments submitted by NSBU to OSHA, I would like to
register my displeasure with the manner in which OSHA has continued to advance this
regulatory proposal. It appears that OSHA deliberately chose to limit the amount of
meaningful public participation and input by originally making the comment period
extremely short. Isn’t a standard so vast in nature, and probably the most significant and
burdensome regulatory initiative ever proposed by the Agency, worth of an appropriate
amount of time for review and comments?

SCOPE OF THE PROPOSED STANDARD

The proposed standard’s automatic application to all general industry jobs
involving manufacturing or manual handling alone creates quite a broad reach. But when
you add to that the inclusion of any job in which an employee reports a musculoskeletal
disorder (MSD) or experiences persistent MSD symptoms, then the threshold for being
included is extraordinarily low and unjustifiable. Based upon the criteria described in
section 1910.901 and 1910.906, NSBU believes, and 1 agree that OSHA has drafted an
ergonomics standard that is too expansive to properly address the initiatives and ultimate
goal of the proposal ~ the reduction and prevention of MSDs.

OSHA contends that the proposed standard will avoid a “one size fits all”
approach, yet we've seen no evidence to conclude that this is the case. Virtually every
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general industry workplace, regardless of size or injury history, would fall under
coverage as described in sections 1910.901 and 1910.906. Rather than focusing on those
industries that have demonstrated a clear track record of ergonomically related problems,
or those industries that are deemed to have “high risk” potential, OSHA has chosen to
blanket the entire business community regardless of industry, size or history, Ultimately,
it appears that no business will be able to escape the scope of this standard.

Clearly, a “one size fits all” approach to ergonomics will not work. Not all
manufacturing and manual handling businesses are alike and in many cases, based on
size and type of business, the likelihood of a worker experiencing an MSD or repetitive
stress injury is remote. Despite no credible evidence that MSDs are a widespread
problem caused by workplace situations, OSHA continues to press their heavy-handed
standard on all businesses regardless of size. This is completely inappropriate and unfair
for small businesses, the majority of which have rare occurrences of MSDs. Why should
the small business community be placed under an umbrella where “high risk” industries
are also included? It would be of greater benefit if the Agency would focus its efforts on
industries that show a high occurrence of MSDs and repetitive stress injuries. This
standard must be industry specific to make it fair for small businesses.

This being said, it is not unreasonable fo request that OSHA exempt all small
businesses from the basic program requirements. The simple fact is that the ergonomics
standard, if implemented in its current form, will have a much greater negative impact on
the small business community than larger industries. Labor statistical data suggests that
MSD incidence rates are too low to justify implementation of the basic program for
businesses with fewer than 100 employees.

LACK OF SCIENTIFIC EVIDENCE & CONSENSUS ON MSDS

One of the major deficiencies in the literature surrounding what OSHA defines as
MSDs, repetitive stress injuries and ergonomically related problems is that there is no
demonstrable relationship between workplace activities and illness and injuries. There is
no clear statement, consensus or evidence that describes which activities really pose a
threat of employee injury, and at what levels of “exposure” is that risk present. Even the
National Institute on Occupational Safety and Health (NIOSH) stated in a report entitled
Musculoskeletal Disorders and Workplace Factors that “the document represents a first
step in assessing the work relatedness of MSDs. The second step would involve
qualitative risk estimates that are beyond the purpose and scope of this document.”
(National Institute on Occupational Safety and Health (NIOSH), Musculoskeletal
Disorders and Workplace Factors. - U.S. Department of Health and Human Services,
1997) 1t is disingenuous and unacceptable to bring forth such a huge standard without
clear, convincing, and indisputable evidence that describes exactly what causes these
injuries and how to identify a hazardous exposure.

While OSHA and other proponents of an ergonomics standard insist that the
current wisdom and information and evidence gathered to date is sufficient so as to
justify this broad regulatory scheme, unbiased and reasoned people would disagree with
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this short-sighted and narrow assessment. There is no convincing proof or sufficient data
o support the need for this heavy-handed regulation.

One essential question that OSHA continually sidesteps is how to deal with the
existence of pre-existing conditions, or symptoms that have their origin in factors
unrelated to work or work exposures. What impact does work have on these pre-existing
conditions? This is particularly a concern for me, as I have personal experience with this
problem.

OSHA has chosen not to address these factors because they fall outside the scope of
what can be analyzed and defined. OSHA, in its standard, has failed to give any weight
to the relationship between these factors and the presence of pre-existing MSD symptoms
or disorders. The net result could be employers spending exorbitant amounts of money
and time trying to eliminate job related MSD or repetitive stress injuries that have no
relation to work. Many of the risk factors addressed in the standard (force, repetition,
vibration, awkwardness, posture, etc) are encountered routinely on a daily basis outside
the work place, when participating in non work activities. OSHA must delay their
standard until the National Academy of Sciences concludes their study on ergonomics.
(which was mandated by the US. House of Represeniatives.) Then, working in
conjunction with the business community, the information can be analyzed, disseminated
and used in a way that benefits both employers, and employees and balances the cost and
benefits of implementation.

REAL LIFE EVIDENCE THAT THESE PROBLEMS EXIST

In October of 1990, Conco Systems, Inc. hired a part-time employee as a general
laborer and pump mechanic. In November of 1991, this employee began to complain of
pain in his right wrist. This pain was originally diagnosed as possible slight Carpal
Tunnel Syndrome (CTS). As surgery was a possibility, this employee went for further
testing and it was found that CTS was an incorrect diagnosis and the patient was sent to a
neurologist for further examination. At that same time, November, 1991, this person’s
workman’s compensation claim was denied as a result of the diagnosis that the problem
was not CTS and could not be traced to any work related incident. The
patient/ employee continued to pursue his claim even after being laid off as a result of a
reduced workload. Some years later, in July of 1994, this former employees workman's
compensation claim was approved granting him medical expenses and back wage
benefits to February, 1992, plus penalties and interest even though he had left the state
and removed himself from the workforce. On January 11, 1999, the case was closed on
appleal reversing the July 1994 position claiming that this employee was responsible for
restitution which, of course never happened. This former employee made it perfectly
clear that he had no intention of returning to work at either Conco Systems or anywhere
else.

Not only are these injuries hard to diagnosis and trace to any specific incident,
work-related or otherwise, they are often impossible to evaluate in an effective manner.
To place the burden on the small business employer to resolve problems that medical
professionals can not determine is not fair. If the current proposed ergonomics regulation
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were in place when this incident occurred, this single incident would have required
Conco Systems to investigate this pump mechanics job and find ways for him to perform
the functions without further aggravating his injuries, at great expense and time. Further,
it would have potentially opened the door to other claims by Conco Systems employees.

. And ultimately, this “claim” was shown to be unrelated to the wark place and the
workman's compensation award reversed by the courts.

UNREASONABLE TRIGGER MECHANISM FOR COVERAGE

Arother area of concern in OSHA’s proposed ergonomics standard is the single-
MSD-instance trigger mechanism. The occurrence of a single reported MSD would force
small businesses to address with substantial and costly compliance responsibilities along
with ongoing “improvement” measures. Even in circumnstances in which a covered MSD
has not occurred, expanded responsibilities can be triggered by complaints of persistent
MSD symptoms (from one employee over seven consecutive days). It is clear that the
reporting of one single reported MSD is too low of a threshold to require the
implementation of an expensive ergonomics program of dubious value.  If this
rulemaking were in effect 10 years ago at Conco Systems would have been activated into
this program, despite the fact that this injury was proven to be non-work related.

The broad programmatic obligations of the standard should not be triggered by a
single occurrence in one aspect of a businesses operation. External factors, including pre-
existing or non-work related physical conditions may be the reason an employee feels
pain while at work. This does not mean that another employee, who performs the same
physical tasks, is in danger or that the job is “hazardous.” The one-instance threshold
makes the full program an almost certainty for virtually every business owner. Given the
absence of scientific consensus on the camses and work relationship of asserted
workplace-based MSDs, this threshold is absurdly low and unreasonable!

QUICK FIX ALTERNATIVE

The Quick Fix alternative in the ergonomdces standard is designed to serve as an
alternative to the full program obligations brought forth by the unreasonably low trigger
mechanism. While I recognize OSHA’s attempt to address this concern in the revised
November 1999 proposal, I do not feel that it is an appropriate solution. If an employer,
such as myself, is able to devise an improvement that effectively minimizes or eliminates
the problems that OSHA aims to regulate, those efforts could be wasted if another MSD is
reported within a three-year period. The greater problem is that the trigger for a revived
full program is not another MSD of the same sort, reported by the same persor, but
merely a second MSD in another, unrelated position at the business where the “risk
factor” is allegedly present. The mere fact of a second MSD reporting relating to the same
hazard, occurring in the same job would disqualify employers from further Quick Fix
efforts and immediately places them into the jeopardy of a full program.

This “opportunity” for the employer to respond promptly and effectively to remedy
the alleged problems is unreasonably narrow and extremely limited. The time frame to
evaluate the results of the Quick Fix effort is too short to be truly conclusive. Thirty days
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is not enough time to determine whether or not the efforts of the employer have
eliminated the alleged hazard. If not, then owners have another three years of “probation”
where their business must keep a clean record.

GRANDFATHER CLAUSE

OSHA is now facing the realization that many small businesses and other
employers are taking steps independently to implement their own “ergonomics program”
to help control MSDs. Many of these efforts have been successful. In an effort to show
that they are not utilizing a “one size fits all” approach, OSHA has highlighted some
employer created program success stories. This regulatory section, 1910.908, states that a
business with an ergonomics program already in place, “may continue that program,
even if it differs from the one this standard requires, provided that you show that...” the
program meets certain OSHA requirements.

This grandfather provision, when further analyzed, reveals that any independent
ergonomics program that is self imposed must really satisfy every major element of
OSHA's proposed standard. Thus, there are very few current programs that would meet
the basic requirements, including the MSD management component. Thus, those
businesses that have implemented their own program, regardless of its effectiveness, will
essentially be forced to reconfigure their programs as to nearly match OSHA’s mandatory
components. Instead of reviewing and analyzing the benefits of the self-imposed
program, the Agency appears determined to have every employer’s efforts match their
desired program. Once again, the “one size fits all” approach rears its ugly head.
Furthermore, what OSHA proposes as mandatory components are scientifically unproven
and untested.

MSD MANAGEMENT (MISMANAGEMENT)

The MSD management portion of OSHA's ergonomic proposal is unbelievably
unfair and abusive to small business. According to the proposal, employers must make
MSD management available promptly whenever a covered MSD occurs. At no cost to the
employee, employers must provide workers with temporary “work restrictions” and
work “restriction protections”(Pederal Register, 1910.929 November 23,1999). Under
MSD management, employers alse have other obligations such as providing access to a
health care professional (HCP). If an HCP makes a determination that a worker suffered
an MSD, the employer will be responsible for implementing work restriction protections,
which includes maintaining 100 percent after tax earnings for employees who claim to
have an MSD. For employees who are removed from the workplace, the employer would
be responsible for maintaining 90 percent of the employee’s after tax earnings. OSHA
contends that the extensive MSD management provisions are necessary in order for the
regulation to be effective. They contend that workers will not properly report MSD
related injuries for fear of punishment or retribution from their employers.

In fact, the MSD management portion creates incentives for the employee to
mischaracterize conditions as MSDs. Any possible pain, strain or sprain that occurred in
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or out of work could be classified as an MSD so an employee could be eligible for
compensation and other protections. The standard invites such actions and the inherently
subjective nature of the conditions will make this assertion difficult to resist. Employees
who report MSD symptoms and whose jobs contain identified "risk factors” thereby
instantly qualify for an employer's mandatory compliance. This means that those
employees will be granted with specified work limitations, obtain a right to restricted or
"light" duty with no employer right to "challenge" that assertion and the economic
advantages of wage protection. Moreover, the standard would require maintenance of
“"rights and benefits" as though the employee had not been placed on temporary work
restrictions. This means that they may secure payment protections for overtime and other
premiums they could have earned during the period of absence from their normal job or
work schedule,

Employers know better than other parties that such concerns do not apply to all
employees.  Certainly, in many instances, long-standing company employees, an
organization's hardest-working, highest-performing and most capable employees never
incur workplace injuries, and know how to work with high productivity without
incurring strains, sprains, pains and other disorders. Many employers’ report that a very
small percentage of employees account for a disproportionately large percentage of
injuries and compensation costs. Nonetheless, there is a percentage of individuals in the
workforce that approaches injury and compensation questions from an entirely different
perspective. Consider the example from Conco Systems. It is clear that the mechanisms
outlined in the proposed standard provides a path to recovery that is too attractive and
enticing, with inadeguate protections for employers who will pay their costs, both out-of-
pocket and in terms of operational constraints, and should be reconsidered in many key
respects. The conditions for abuse are ripe.

VAGUENESS AND AMBIGUITY OF THE STANDARD

Another significant problem that I foresee with the standard is its vagueness. As the
standard is currently written, key terms and obligations are so vague that many regulated
businesses will not be able to take the necessary measures or even know the correct steps
to take to be in compliance. In many cases, the definitions held within the standard are
completely ambiguous and circular in nature. Additionally, the guidelines and
subjectivity of enforcement is extremely cloudy and could lead to variance in compliance.
The terminology utilized, and the desired goals to be achieved are largely undefined and
will undoubtedly leave business owners more confused then ever before.

The simple truth is that there is no consensus definition on many of these terms
because there is inadequate data and research. Researchers and doctors are nowhere near
agreement on the root cause or the true definition of MSDs because there are no universal
truths. Scientists have a difficult time explaining why different individuals working on
exactly the same job will not experience the same symptoms. Meaning that quantifying
“permissible exposure limits” and setting other obligatory criteria is a guessing game. A
certain exposure level may pose a significant risk to one employee while have no affect on
another, Once again, the “one size fits all” mantra is inappropriate.



163

Anyone can recognize the difficulties OSHA faced in defining key terms for use in
the proposed standard. But, that does not mean that these overly broad, ambiguous
definitions are acceptable. This vagueness will lead to an expanded scope of the standard
itself, as well as serving to increase the various responsibilities placed upon any regulated
small business. The vagueness will also lead to expensive litigation or the threat there of.

ECONOMIC IMPACT OF PROPOSED STANDARD

The varicus cost estimates of the proposed standard differ greatly. Much like the
definitions in the standard and the true cause of MSDs, the economic impact the proposed
ergonomics standard will have on both employers and employees is unknown. Once
again, there is no consensus as to the cost of implementing this standard. OSHA predicts
that in the first year of implementation, the ergonomics program will generate $9 billion
in direct cost savings. Over ten years, OSHA contends that the ergonomics proposal will
save the government, and industry $90 billion. Why is there any reason to believe that the
“first year savings” will be repeated each year for 10 years? On the other hand, OSHA
estimates that the first year costs to employers to be approximately $ 4.2 billion, with
small businesses incurring costs of $2 billion per year. The $4.2 billion number is a drastic
increase from the $1.75 billion estimate contained in the February 1999 working draft.

In contrast, some other estimates done by research and economic polling firms have
had single industry costs as high $30 billion. The SBA Office of Advocacy, through Policy
Planning & Evaluation, Inc., estimated in September 1999 that the cost of the proposed
standard could be anywhere from 2.5 to 15 times higher than the original estimates given
by OSHA.

Regardless of the correct estimates, the existence of such variance must raise some
serious doubts about the projected costs. Small business owners will be faced with
numerous new costs, such as hiring experts to review their workplace, costs of
development of the worksite, purchasing of new equipment, increased insurance cosis
and other additional costs incurred after a review. Small businesses, that will bear the
brunt of these costs, are not in a position to do so. The ergonomics standard could lead to
the demise of many small businesses. If they can survive this regulatory process, the
taxes collected from these enterprises will be much less since the costs associated with
compliance will erode profits dramatically.

CONCLUSION

As a representative of National Small Business United, SMC Business Councils and
as a small business owner, I strongly urge OSHA {o reconsider the release of their
ergonomics standard without a more complete review and encourage Congress to take
action to stop them if they do not. OSHA's intentions are good, but the means by which
they are attempting to reach their goal is fundamentally flawed. This broad effort to
redefine the workplace needs to be supported and mandated by scientific consensus, of
which there is none. The approach OSHA has taken is a direct threat to the livelihood of
the backbone of America’s economy - small business. I fear that the ergonomic standard,



164

as currently drafted, will adversely affect the small business community, the economy,
and the group it is designed to protect ~the workforce. For all the reasons stated in this
document, T object to the standard and will vigorously fight it's promulgation.

Thank you for the opportunity to speak with you on this important topic. I would
like to thank the Chairwoman Kelly, Ranking Member Pascrell and the entire
Subcommittee for allowing me to address this matter.
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OSHA'S PROPOSED ERGONOMICS STANDARD
AND ITS IMPACT ON SMALL BUSINESS

BY JENNIFER S. WOODBURY, ESQ.
MCDERMOTT, WILL & EMERY
APRIL 13, 2000

Madam Chairwoman and Members of the Subcommittee, [ am Jennifer Woodbury, an
attorney in the OSHA Practice Group in the Washington Office of McDermott, Will & Emery.
It is my distinct honor to be here today to participate in this hearing on OSHA's proposed

ergonomics rule.

The most important point that my testimony can communicate today is that, no matter
how good OSHA's concepts sound on paper, without establishing any objective measures for
how musculoskeletal disorders, or MSDs, are to be eliminated, OSHA's ergonomics program
will not stop injuries and employers will never know whether they have attained compliance with

the rule. This point cannot be overemphasized,

OSHA has stated two overriding principles regarding its proposed rule. First, that the
science supports it. Second, that the rule will work because its provisions are written to embody
a flexible format and use "plain language.” I will tell you that I strongly disagree with those
claims. I believe that any rule forcing employers to define the compliance criteria, to determine
what injuries are covered by the standard, and to figure out how to address and reduce injuries

does not have sufficient scientific underpinnings. I also believe that the language of this standard



167

is so vague, so ambiguous, that any claims of "flexibility” ring holiow when an OSHA inspector

can override even the best and most good faith employer interpretations.

For months, my colleagues and I have been reviewing OSHA's proposed ergonomics
rule, drafting comments on behalf of clients in industry, participating in the public hearings and
cross-examining OSHA's panel of experts and others supportive of the proposal. The
Subcommittce has asked me to be here today based on this experience to comment on how I
would advise clients, and particularly small business clients, on compliance assuming OSHA's
proposal becomes final. The answer to this question is simple: Do the thing that you think is
right for your business. Then hope for the best but plan for the worst if OSHA comes calling.
Indeed, not even OSHA can say that its inspectors will interpret ambiguous provisions in the
same way in different inspections, or that the OSHA inspector's interpretations will land in the
same ballpark as the interpretations that the rule's drafters had in mind. This is the price of
failing to identify objective methods for evaluating compliance, and it will be borne by the

employer.

OSHA's proposal is premised on the assumption that ergonomic injuries are caused by
inherent dangers in the workplace, that these injuries can be easily detected and prevented by
employers, and that, in any event, employers are responsible for all ergonomics injuries that
occur, I would suggest to you that this premise is flawed. I would also suggest that, if it is the
goal of OSHA's proposal to stop ergonomics injuries in this country, then OSHA should make
plain the cause of these injuries and how they can be eliminated rather than placing the burden

on employers to figure it out for themselves. For the fact is that without any objective measures
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for success, this proposal will force employers to waste valuable safety resources without

repairing even a single MSD and without ever knowing when they have attained compliance.

Let me offer the following example. An employee in your office comes to you,
complaining of pain in her wrists, and says that she wants you to pay for her visit to a doctor.
She says that her pain was caused from the typing that she is responsible for at work. You
suspect that the pain might have something to do with the fact that she does a lot of recreational
Internet surfing on her home P.C. in the evenings and on the weekends. But you have no
experience in diagnosing injuries, and you also want to do the right thing. What would the

proposal require you to do?

The "MSD management" section of the proposal provides that, when an employee
experiences a "covered MSD," the employer must pay for the employee's visits to a health care
professional, must follow the health care professional’s recommendations for reduced work or
time off work for up to six months, as well as maintain the employee's wages and benefits during

the recommended work restrictions. The employer might also be required to "fix" the job.

This will be a significant burden for employers, and particularly for employers with 25 or
30 employees. Not only will you have to pay your employee while she is off the job for up to six
months, but you will also have to pay for another, temporary employee to do her job. This

burden is compounded by the fact that the injury might have been caused by non-work activities.



169

Indeed, all of us can easily envision a scenaric where an assembly-line employee is also
an avid gardener, a package handler has a preexisting arthritic condition, or a grocery store
bagger spends hours every night on her home computer, and that employee develops carpal
tunnel syndrome or lower back strain. How is the employer to know whether or not a non-work
related condition is the actual cause of the injury in a definitive way? No employer will be able
to make such definitive determinations, and the stakes are unbelievably high if an OSHA

inspector disagrees with the employer's best guess.

OSHA has countered that years have gone into researching the science of ergonomics,
and that there is a large body of evidence supporting the provisions in the proposal. If that is true,
Iwould ask why OSHA has placed the onus of determining whether an MSD is "covered"” (e.g.
work-related) on the employer and yet gives him not one shred of guidance to help him make
that determination. I would also ask what scientific evidence suggests using vagueness and

ambiguity over objective criteria.

Take, for example, the proposal's requirement that employers take steps that are
“reasonably anticipated” to “significantly” reduce the “likelihood” that covered MSDs will
occur. Another requirement calls on eraployers to implement controls that "materially reduce”
the MSD hazards, to implement controls that are "feasible”, and to "periodically” evaluate
additional controls. Employers are also required to "promptly respond” to employee reports and

"

"comumuricate ‘periodically™ with employees.
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Think of yourself as the employer. Having heard these directions, is it now clear to you

what you are required to do?

The list of subjective, ambiguous requirements continue. The standard proposes to cover
OSHA recordable MSDs in general industry jobs that satisfy the test of "activities and
conditions (that) are a core element of the job and/or make up a significant amount of the
employee’s worktime.” The term “significant amount” is never defined. Rather, in the
Summary and Explanation, the following language is used to support this vague requirement: “In
general, significant amount means that performing (certain} tasks is a key or characteristic
clement of the employee’s job. It will probably be obvious that employees are performing

(these) tasks for a significant amount of their worktime.” (64 Fed. Reg. 65780).

As written, this standard allows OSHA to freely second-guess the efficacy of whatever
steps the employer does take, which makes the much-vaunted flexibility of performance

standards illusory.

The point is not that well-founded ergonomics programs are not valid. Indeed, they can
be. Nor is the point even that the six basic elements set forth by OSHA have no validity. The
point is that, if our goal is to make plain how employers can help prevent ergonomic injuries

from occurring, this proposal misses the mark entirely.

The best ergonomics programs prevent MSD injuries by evaluating how those injuries are

caused and by incorporating end points and specific steps necessary to achieve the end points.
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OSHA's ergonomics proposal fails to do either. Moving forward with this rule will result in the
continued frustration of employers who will not ever be able to attain objective compliance. It
will also result in inevitable citations for employers whose good faith interpretations will in
many cases differ from those of the OSHA inspector. It will cause a massive misdirection of
resources, both in government and in the private sector, that could be better devoted to
improving employee safety in concrete ways. Worst of all is that by failing to identify the steps
that are required to prevent MSD injuries, it is the American worker who will loose out most

because injuries will not be prevented.

I thank Chairwoman Kelly and the Committee for the opportunity to testify. I would be

happy to answer any questions that you may have.
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Good moarning, my name is Jacqueline Nowell and Pm the Director,
Occupational Safety and Health Office, UFCW International Union.

The UFCW represents 1.2 million US workers in the retail food, meatpacking,
poultry, food processing and warehousing, healthcare, garment and textile,
footwear and chemical industries. Included in this are over 400 small
empioyers in virtually every state of the country, from Hawaii to Alaska,
including New York, New Jersey and Missauri.

The UFCW strongly supports OSHA’s proposed ergonomics program
standard. We have been actively invalved in this issue for nearly 20 years,
since the early 1980s. We began by educating our members about the
problems of musculoskeletal disorders, MSDs, and the lack of programs and
fixes for them in our industries. We filed OSHA complaints in the meatpacking,
poultry and cat fish industries. We worked closely with the Depariment of
Labor in developing the Red Meat Guidelines, issued by Secretary of Labor
Elizabeth Dole. In 1991, we petitioned OSHA for an Emergency Tempoerary
Standard. In 1992, under Secretary Lynn Martin, the Department of Lapor
agreed with the unions that available information supported initiation of Section
6(b)(5) rutemaking under the OSHACt to address ergonomic hazards. This
standard has been 10 years in the making and it is long overdue. The UFCW
has many ergonomics programs with full union participation in our represented
industries that are working to reduce MSDs.

Our testimony today will focus on 5 key issues:

1. MSDs are real injuries — they often lead to disabling injury and can have
a lifetime affect on workers lives. Caroline Shebora is a cashier in a
grocery store in Alexandria, Virginia. She’s had bilateral carpal tunnel
surgeries and is fearful that it's coming back. Her company fought her
worker's compensation claim for over 1 % vyears, and she feels
devastated by that after working for this one company for 27 years. Jan
Garrett works in a pouitry plant in Kentucky, where she worked salvage,
until she started having problems with her hands. She's also had
bilateral carpal tunnel surgeries on her hands. Her job, at a line speed
of 140 birds per minute, was to cut off broken wings, broken legs, cut
skin off that had gall stains, cut 1ail gland if the machine missed it
anything USDA sent down because they knew Jan would wash, cut, trim

Page -2~



174

Apr=12-00 04:35pm  From-UF C ¥ 2024661587 T-043 P.04/05  F-083

and vacuum trying to salvage any of the bird at all. Her life has been
completely changed, both at work and home. She can't hang out her
laundry, can’t clean her house, especially using cleaners that come in
spray bottles. Her family bought their first home last summer and her
husband and sister had to clean it. To this day, she still hasn’t been able
to wash the windows. She is afraid, now that she’s back on a knife job
at the plant, that she won'’t be able to keep up, and the plant will tell her
they have no work for her.

Many industries we represent have recognized the problem for more than
15 years, and have developed ergonomics programs. These include
meat, cat fish, retail, boot and shoe. One meatpacking company
reduced its worker's compensation costs by nearly 60%, reduced
turnover by 75% and recouped all of their investment in the first two
years of the pragram. In the first two years of the program, the number
of diagnased cases of MSDs was halved and the number of surgeries in
the plant fell by 40%. Another collectively-bargained ergonomics
program in meatpacking has a worker doing most of the ergonomic
changes in the plant. That plant has reduced the number of MSD cases
in the 10 years of the program by over 78%! In a work boot and shoe
plant, MSD cases were reduced by 70 percent in two high-hazard
departments after the company began an ergonomics program.

There are concrete things small business can do to protect workers from
developing MSDs. Many of them are low cost. The "quick fix” provision
of the proposed standard is an example where, if there’s a limited
problem, a timited response is allowable.

The retail industries have recognized the problem of poor ergonomic
design for years. In retail food, the Food Marketing Institute, who claim
that more than half of their members own just one store, has educated
themselves and their members about the issue of MSDs and back
injuries related to job design as weli as commissioned and gathered
scientific data on the issue. These resources that the FMI has are
available for it's members. As well, they claim that the injury rate has
declined 28% in 10 years of voluntary grocery industry efforts fo reduce
worker injuries. Unfortunately, this same trade group is making

Page -3~
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exaggerated claims about this proposed standard, telling its members
that they will suffer greatly from a mandatory standard, including that they
will have to hire baggers, that customers will have to bag their own
groceries and that the prices of groceries will increase as a result of the
standard. We see this as scare tactics aimed at generating opposition
to the standard rather than concrete criticism of the standard itself, which
would be far more useful for all parties.

4. There is a lot of information that has been developed by unions, trade
groups and associations that will be tremendously helpful to small
business. This includes non-mandatory appendixes OSHA can add 1o
the standard, for example, that would provide resources for small
business.

5. Workers are being hurt —Jan and Caroline are but examples of the
hundreds of thousands of workers in the US who are developing MSDs.
| could have also told you about Ray Prestine from New York and Dennis
Norton from Maine. You can see these workers when you go into your
own neighborhood gracery store. They come from small plants and large
ones; union ones and non-union ones. The point is it doesn’t matter
where they worked, they needed protection. We've been working to get
those protections for them. We think this standard will help.

While we know there are some differences between small and large
businesses, we believe that the standard is fiexible. It is programmatic rather
than specification-based, meaning it is a flexible set of requirements that small
business will be able to adapt to its establishments. But if “small business”
believes that OSHA needs to clarify the rule for them, then they should be
informing OSHA of specific provisions that would assist them.

Thank you for the opportunity to speak to you abaut this important issue
for workers.

Page -4-
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OSHA's Proposed Ergonomics Standard:
Its Impact on Small Business

By Lawrence P. Halprin, Esq.
Keller and Heckman, LLP
April 13,2000

Madam Chairwoman and Members of the Subcommittee, my name is Lawrence Halprin.
I am a partner in the OSHA/Employment Law Practice Group in the Washington, D.C. office of
the law firm of Keller and Heckman, LLP. I have been practicing in the area of Occupational
Safety and Health law since 1978, have participated in most of the major OSHA rulemakings
since that time and have extensive experience in the interpretation and enforcement of OSHA
standards. Our firm represents a number of business interests in the ongoing OSHA ergonomics
rulemaking, including the National Coalition on Ergonomics. However, I am here today to speak

to the issues generally and not on behalf of any particular client.

OSHA Has Not Demonstrated That Its Proposal Would Be Effective

In Addressing The Identified Conditions

Before OSHA may adopt a proposed standard, it must demonstrate, on the basis of sound
science, that there is a real workplace safety problem and that the proposed rule provides a
solution that is not only an effective and understandable solution but the most cost-effective
solution. What does this mean? First, OSHA must identify a specific activity or condition as
hazardous. Second, OSHA must demonstrate that the activity or condition causes an identified
material impairment of health. In our view, an activity is not hazardous simply because it brings
out or magnifies symptoms of a pre-existing condition not caused by that activity. Third, OSHA
must demonstrate that a significant number of employees are exposed to this hazard at unsafe
levels by properly quantifying the risk. The agency may not arbitrarily aggregate different health
effects and different types of hazards (e.g., repetitive motion injuries and single incident over-

exertions) so as to increase the purported risk.

-1-
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If OSHA reaches this point, which we do not believe it has, all it would have shown is
that there is a problem. It must still demonstrate, again on the basis of sound science, that the
proposed rule provides an effective and understandable solution for the problem—that it

significantly reduces or eliminates the risk in the most cost-effective manner.

It is our contention, supported by the written statements and testimony of some of the
world’s most outstanding medical experts, that the relationship between workplace bio-
mechanical risk factors and the great majority of what the agency refers to as MSDs is unclear.
Even NIOSH has acknowledged that “in the general population, nonoccupational causes of low
back pain are probably more common than workplace causes.”’ The opinion of those medical
experts, based on extensive research and clinical experience, is that OSHA’s bio-mechanical
hypothesis is unproven, and, in fact, contrary to a significant body of evolving medical and
scientific practice and knowledge. The testimony of the experts who appeared at the hearings on
Tuesday, April 4, clearly puts the issue in focus. Lloyd Fisher, Ph.D., the outstanding bio-
statistician who reviewed the scientific evidence offered by OSHA in support of the proposed
rule described that evidence as ;‘pitiful” and the fact that the agency plans to adopt a rule that
would cost billions of dollars without any convincing evidence that it would do any good as

“bizarre.”

In light of the written statements and testimony of these experts, we believe it is clear that
OSHA has not demonstrated that the rule would be effective. Even if, for purposes of
discussion, one were to assume the proposal had some utility, it is incomprehensible and far from
cost-effective. A rule is not cost-effective when it prescribes a uniform bureaucratic approach

that eliminates the ability to failor the program to the particular personnel, business and culture at

! Elements of Ergonomics Programs - A Primer Based on Workplace Evaluations

of Musculoskeletal Disorders, NIOSH, March 1997, p. 2.
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the facility, or to the particular processes, activities and risks involved. A rule is not cost-
effective when its scope substantially exceeds any reasonable description of the problem. A rule
is not cost-effective when it creates economic incentives that upend the goals and objectives of
the state workers compensation systems and long-established principles of labor-management

relations.

This Initiative Represents a Radical Departure from Prior OSHA Initiatives

This proposed standard represents a radical departure from every previous OSHA effort

to develop an occupational safety and health standard. In every previous rulemaking, OSHA has:

1) Identified the material impairment of harm to be prevented in
terms of a medically recognized condition subject to an objective
diagnosis (e.g., a specified level of hearing loss determined
through audiometry under specified testing conditions, cancer as
would be determined by pathology)

2) Identified the physical work activities and conditions that actually
caused that identified medical condition (e.g., excessive workplace
exposure to — noise, a known carcinogen);

3) Demonstrated that there were a significant number of workers
exposed to that risk through workplace measurements and analysis;

4 Identified the relevant attributes of those activities and conditions
(e.g., sound pressure, airborne concentration);

5) Identified how an employer should measure those attributes (e.g.,
dosimeter, absorption tubes); and

6) Quantified objectively measurable action levels and permissible
exposure levels (e.g., noise — 90 dBA based on an 8-hour time
weighted average (TWA), benzene — 1 ppm over an 8-hour TWA)

so that an employer would know when those attributes had reached

-3-
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a potentially hazardous level, when further control measures were

required, and when compliance had been achieved.

OSHA has not identified the harmful end point but defined it in
terms of presumptions and proxies based on whether a condition is
recordable under its highly controversial “injury and illness
recordkeeping system.” That system captures virtually every type
of harm, however minor, unless the employer can prove that work
did not in any way and to any degree contribute to or aggravate
that condition. As a practical matter, the additional screening
criteria in proposed Section 1910.902 are virtually meaningless.
‘When the official OSHA hearing panel was asked to define the
injuries covered by the proposed standard, their answer was (my
paraphrasing) “a recordable musculoskeletal disorder that passes
the screening criteria.”

OSHA has not identified the hazardous activities and conditions of
concern in any meaningful way. They are circularly defined as any
activities, in which ergonomic risk factors are present, that are
reasonably likely to cause the type of recordable condition that is
presumed to be a work-related MSD.

OSHA has not defined the relevant attributes — which it asserts to
be force, repetition, awkward postures, etc. — in any meaningful
way, and has ignored the factors which a large group of
outstanding scientists has found to be the predominant factors.
OSHA has not provided any meaningful guidance on how to
measure those factors, which are not measured in many if not most
of the studies on which OSHA relies, or how to prospectively

identify, in a quantitative way, a hazardous activity or condition.
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Instead OSHA relies on circular terminology and a bootstrapping

approach that is in many ways comparable to a bill of attainder.

This is illustrated by the following hypothetical scenario.

The compliance officer says to the employer: “You have an employee with
muscle stiffness, made more uncomfortable by work, who can normally touch his
toes from a standing position but can’t do that today. That is a positive physical
finding of restricted motion that establishes the existence of an MSD that we
presume to be work-related and covered by the standard unless you can prove
work did not in any way or to any degree cause, contribute to or aggravate the
condition. Since you cannot prove that to be the case, you have a covered MSD
and one or more of the tasks performed by the affected employee is hazardous.
We also assume that anybody else performing similar tasks is also at risk unless
you can prove that is not the case. For each of those jobs, you may eliminate the
MSD hazards, reduce them to the extent feasible (continuously checking for the
availability of new measures), or reduce the risk factors in a way that is
reasonably expected to significantly reduce the likelihood that the recordable

condition presumed to be work-related will recur.”

I believe the following expresses what many employers will understand to be the
uncommunicated part of the compliance officer’s message: “We don’t know
which activities are hazardous or how to fix them; that’s for you to figure out. If
you don’t do anything, we will figure out a basis for bringing an enforcement
action and force you to defend it or go along with whatever we decide is
appropriate. If you do take some remedial measures, we may accept them as
adequate, we may decide to second guess what you do, or we may wait until we
have an opportunity to review the OSHA 200 summary data you are required to
submit to us annually. If you do not plan to accept the conclusions from our

second-guessing, be prepared to defend your technical position based on expert
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advice from a certified ergonomist and a board certified occupational physician.
If you plan to object to our proposed abatement measures on the ground of
technical or economic infeasibility, be prepared to back up your position with a
Ph.D. economist, an MBA in Technology Management, or a certified professional
engineer. If your budget isn’t adequate for that level of commitment, we suggest
you go along with our conclusions. Litigation on matters requiring expert

testimony is very expensive, especially for a small business.”

The Proposed Rule is Incomprehensible and Counterproductive

To make the employer responsible for the mere aggravation of an existing condition is to
upend long-established principles of personnel management, health care and workers
compensation. OSHA’s mandate is limited to workplace and does not extend to re-writing
employment law, federalizing workers compensation and taking a giant step toward universal
health care. When asked whether the standard would be triggered by an employee who reported
to work with a non-work MSD and then aggravated that injury performing work he or she had
performed for years without any problem, the answer from the official OSHA panel was, almost
verbatim, “yes, you take the workers as you find them.” The fallacy of the agency’s approach is

illustrated by the following example.

First, by way of background, it is important to note that current data show an individual is
more likely to get injured at home than at work. Let’s assume an employee — on a day off —
injures his/her back planting a tree, picking a grocery bag out of the car or bungee jumping. The
back discomfort is still there when he reports to work the next day. If he reports this problem to
the employer, under current law, the employer may voluntarily find a light duty job for the
employee, may tell the employee to try working and see how it goes, or may tell the employee to
get a medical release before beginning work. On the other hand, under this rule, the employer

who elects the “try it out and see how it goes option” does so at significant risk. There is a
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significant possibility that the condition will be sufficiently aggravated by work to trigger the full
requirements of the standard. Furthermore, the proposed work removal provision provides the
employee with an incentive to hide his non-work injury from the employer and proceed to work.
If the work does not aggravate the condition, the employee works and receives his normal pay.
If work aggravates the condition, which a small number of employees may even hope to be the
case, the employee can then report a work-aggravated MSD. The employer will have no choice
but to put the employee on restricted duty, triggering the full application of the standard. After
going through and documenting the application of the bureaucratic quick fix or full hazard
analysis and control process, hopefully the employer will be able to conclude that the problem is
a temporary condition unique to that employee. At that point, the employer goes through what
may be a very complicated calculation process to provide the employee with either 100% or 90%

of after-tax wages under the WRP provision.

If the non-work injury is a long-term or permanent condition that continuously would be
aggravated by work, this proposal would go well beyond the requirements of the Americans
With Disabilities Act. It would force the employer to take all feasible measures, whether or not

reasonable, to modify the employee’s job so that it no longer aggravated the non-work injury.

Summary of Substantive Inadequacies of the Proposed Rule

From a substantive standpoint, the information, albeit massive, that OSHA has placed in
the public docket does not meet the applicable scientific, legal or public policy criteria for the
adoption of an occupational safety and health standard prescribing either a programmatic
approach or specific measures for the prevention and management of ergonomics-related

musculoskeletal disorders (MSDs). More specifically:

The agency selectively relies on a body of outdated and inadequate studies, and excludes

from its consideration the entire body of persuasive scientific evidence that the vast



184

majority of the covered MSDs are not caused by workplace exposure to

biomechanical stressors;

OSHA fails to distinguish between the background risk and the “excess” risk of harm
allegedly posed by exposure to workplace biomechanical stressors, and improperly
assumes that workplace biomechanical stressors cause every MSD that conceivably
could be caused, contributed to or simply aggravated in any way and to any degree by

work activities;

This proceeding was originally initiated by a union petition to address cumulative trauma
disorders, also known as repetitive motion injuries. That is consistent with OSHA’s
statement that “MSDs develop as a result of repeated exposure to ergonomic risk
factors.” 64 Fed. Reg. 65783. Somewhere along the way OSHA apparently lost sight
of what this rulemaking was all about. According to the BLS data, only about 12% of
the lost workday cases that OSHA describes as MSDs that would be covered by the
proposal are due to repetitive motion injury and the other 88% are due to single
incident sprains and strains. Although we believe the scientific evidence relied on by
the agency is inadequate to support this proposal, its proposed scope clearly exceeds
any reasonable bounds;

The proposal fails to recognize that the discomforts of everyday living do not rise to
the threshold level of significance — “material impairment of health or functional
capacity” — that must exist before OSHA can issue an occupational safety and

health standard;

An objective review of the agency’s analysis of the expected impact of the proposed
standard demonstrates that the agency’s estimates of substantial benefits are

unfounded and its estimates of the costs of compliance are substantially understated;
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The proposed requirements of the standard are incomprehensible;

The standard would inappropriately insert a meddling government bureaucracy, into the
arena of labor-management relations, and would interfere with important managément
prerogatives to employ measures that appropriately advance workplace safety because
they might also have the incidental effect of discouraging the reporting of MSDs

covered by the standard; and

The MSD management provisions would undermine the effectiveness of state workers
compensation programs and existing health care systems, and would create a strong
incentive for abuse of the special work restriction protection benefit by amplifying
symptoms, encouraging claims, and fostering disability through a regulatory structure
that discourages the very measures that would be effective in addressing the

conditions of concern.

Summary of Procedural Inadequacies of this Rulemaking

From a procedural standpoint, OSHA has violated the fundamental requirements of due
process applicable to OSHA rulemaking by failing to provide interested parties with either a
proposal that can be reasonably understood or with a full and fair opportunity to participate in the
comment and debate on that proposal. First, the agency has proven what we all knew — a rule
can be written in plain English yet be so vague as to be incomprehensible. The rule does not
identify in any meaningful way 1) the harm it is designed to prevent, 2) the hazardous activities
or conditions to be eliminated or controlled, 3) the pertinent attributes of the ergonomic hazards,
4) how to measure these attributes, or 5) how to determine whether those attributes have been
adequately controlled. In fact, the proposal completely ignores the non-biomechanical factors

although there is strong evidence that they are the predominant factors in the causation of MSDs.
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Second, during the wholly inadequate time available to question the agency’s official
panel, questions on how the rule would be interpreted were largely answered with non-
responsive statements such as (with my paraphrasing) “we have not yet developed our
compliance instruction because this is only a proposed rule” or “we have not resolved that issue

and would very much appreciate receiving your post-hearing comments on it.”

Third, the public docket was missing much of the information relied upon by OSHA in
proposing the rule for a significant portion of the comment period and I would not be surprised to

find that there are still missing or incomplete references.

Fourth, the time set aside to conduct the most complicated rulemaking in the agency’s
history is wholly inadequate. The agency simply has not provided anywhere near the amount of
time needed to review and analyze the public record, prepare initial comments and testimony by
March 2, or to review the comments and testimony of the approximately 1,100 scheduled
witnesses, first available to us around March 2, in time to conduct effective questioning of those

witnesses beginning only 11 days later on March 13.

The incomplete public docket contained over 50,000 pages when the rule was proposed,
and has been growing ever since. To truly understand the issues required a review and analysis
of the following “basic” documents: the 310-page November 23, 1999 Federal Register notice,
two Federal Register correction notices (the second in response to our Freedom of Information
Act request seeking to clarify erroneous and incomplete citations to the references on which
OSHA was relying), the approximately 250-page supplemental health effects document, the
approximately 1100-page economic analysis, OSHA’s 200 plus page 1993 Ergonomics Survey,
the approximately 500-page NIOSH Literature Review, and the extensive comments of OSHA’s
expert witnesses who, despite knowing what the proposal would say (because they helped to
write it), did not submit their comments to the record until the end of the comment period. fn
performing its literature review, NIOSH reported that it considered approximately 2000 studies

and relied on 600 of them, most of which are not in the public record. It was simply impossible

-10 -
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to review and analyze all of this material in time to file the initial comments or to prepare for the
testimony by the OSHA panel, OSHA’s experts and the NIOSH panel during the first week of

the hearings. We formally advised the Department of Labor of this material lack of due process
and requested that the hearings be delayed to allow adequate preparation time. That request was

denied.

Conclusion

Ergonomics is an area where the scientific knowledge is limited and the conditions of
concern are both subjective and associated with a broad range of personal and non-occupational
factors. Rather than developing a proposal that reflects these critical constraints, OSHA has
chosen an ideological path that reflects a commitment to a social re-engineering of the workplace
and to cast aside longstanding scientific, legal and public policy principles. Under OSHA’s
master plan: all work would be comfortable for everyone; everyone could do every job; all
MSDs would be eliminated; and employers acting in good faith would have no reason to fear
arbitrary and capricious enforcement of this incomprehensibly vague and overreaching standard
because the overreaching provisions are only there to assist the Solicitor’s Office in pursuing

enforcement against the truly recalcitrant lowest common denominator employer.

Unfortunately, that is not what the proposed standard would achieve. First, the
information offered by the agency does not demonstrate that it has identified the relevant causal
factors or that the rule would be effective in preventing MSDs, and there is substantial evidence
to the contrary. Even if one assumes, for purposes of discussion, that the rule has some utility, it

clearly is not sensible or cost-effective.

The proposal fails to satisfy the basic rule that any OSHA standard must establish
reasonable, readily understood, easily measured and objective performance criteria for assessing
compliance. This standard falls at the opposite end of the spectrum. Instead of establishing

performance criteria, it establishes an infeasible and illegal result-based requirement — zero risk.

o1l -
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At virtually every decision point, OSHA opted for expanded coverage (e.g., covered MSD,
problem job, manual handling job) and expanded and burdensome control measures (e.g., work

restriction protection, reduce MSD hazards to the extent feasible).

Approaches based on the application of a reasonable decision-making process would be
subjected to constant challenges by those who would use the standard to advocate zero risk and
working conditions free of discomfort. Rather than allowing the employer to apply the
responsible principles of risk management to this issue, OSHA would possess and, we fear,
would exércise virtually unlimited discretion in second-guessing employer determinations, aided
by the fact that the adoption of this type of standard effectively shifts the burden of proof from
OSHA to employers.

The Coalition and many other business groups have encouraged voluntary efforts by
employers to incorporate ergonomic principles, long known as industrial engineering or human
factors, into their operations to improve productivity, employee comfort and job satisfaction. At
the same time, they have opposed a broad, over-reaching regulatory scheme that would require
employers to adopt comprehensive ergonomics management programs of the type proposed by
the agency without regard for the need, practicality or effectiveness of those efforts in any

particular business.

We recognize and care about the people in this country, both inside and outside the
workplace, who are truly experiencing pain and even disability associated with musculoskeletal
disorders (MSDs). We also recognize that physical activity, both inside and outside the
workplace, can magnify the symptoms associated with MSDs. That does not mean, however,
that the activity caused the MSD or that the workplace is unsafe. In other words, we do not
believe the OSH Act makes the employer responsible for eliminating workplace activities that, in
many if not the vast majority of cases, do not cause MSDs but simply magnify their symptoms.
Many MSDs are simply the aches and pains of life and do not rise to the level of a material

impairment of health. Finally, the adoption of a complex and bureaucratic ergonomics program

S12-



189

is not an effective means of addressing the MSDs associated with single incident events
(primarily over-exertions), which represent 88% of the lost workday MSDs that would be
covered by the proposed standard.

The proposed standard is inconsistent with and undermines the careful balance reflected
in the requirements and goals of the state workers compensation laws, the Americans With
Disabilities Act and corresponding state disability laws. It would lead to a substantial and
counterproductive expansion in tort litigation. In virtually every aspect, it was developed
without adequate regard for the realities of the legal and regulatory environment in the United

States.

For the foregoing reasons, we are of the firm belief that OSHA has not and cannot satisfy
the threshold legal criteria applicable to the adoption of an ergonomics program standard and has
failed to comply with the fundamental requirements of due process in its conduct of this
rulemaking. Accordingly, we believe the proposed standard should be withdrawn. Thank you
for the opportunity to testify before your committee on this critical issue. I will be happy to

answer any questions you may have.
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This testimony is on behalf of the International Union, United Automobile,
Aerospace & Agricultural Implement Workers of America, UAW and its 1.3 million
active and retired members, and also on behaif of millions of American workers
exposed to ergonomic hazards who are not represented by a labor union.

UAW members assemble vehicles and make parts for the Big 3 auto
makers and also produce 18-wheelers, construction equipment, locomotives and
the Space Shuttle. These employers are industrial giants. However, we also
represent approximately 275,000 employees of 1500 private and public
employers in 2800 bargaining units whose average size is 100. In addition, our
units include warehouses, schools, cafeteria workers; health care and social
service agencies. So, our experience with ergonomics programs includes many
small units, and many of the processes and industries found in the small
business sector of our economy.

The UAW's experience holds answers to the threshold questions: “Is an
OSHA ergonomics standard needed? Is an ergonomics standard based on
sound science? s an ergonomics standard consistent with industry practice? Is
an ergonomics standard feasible?” And, of particular interest to members of this
subcommittee: “Is an ergonomics standard applicable and feasible in the small
business sector of the economy?” The answer to all these questions is a
resounding “yes.” The actions such a standard will require are not only feasible,
they are already being done by many employers and unions.
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The UAW is appreciative of the fact that this hearing has not limited
testimony to the concemns or complaints of management at small businesses.
We are pleased you have invited union representatives with expetience in
ergonomics programs. We are aware that some smali businesses are worried
about the financial costs and perceived burdens of the proposed ergonomics
standard, although | believe many of these concerns are based on lack of
information or misinformation. We hope members of this committee will give
appropriate weight to the health and safety of the employees of small
businesses. The UAW believes that employees of small businesses have the
same rights and deserve the same protections as all other employees in our
nation.

; The UAW strongly supports OSHA's proposed ergonomics program
standard as a modest, but critical, first step toward abating the largest single
cause of injury and disability among American workers generally, and UAW
members in particular. Forward movement has been delayed several years by
political controversy. The UAW hopes that the ongoing rulemaking proceeding
will be permitted to provide an oasis of science amid a desert of lobbying and
sound bites.  OSHA's proposal is supported by the experience of the UAW with
ergonomics in hundreds of workplaces in many industries. The standard, when
promuigated, will benefit employees in small and medium sized facilities which
now lag behind in implementing ergonomics programs. The standard will benefit
employees in facilities that have begun to address ergonomics, by establishing a
framework of employee rights. And it will benefit employers by leveling the
playing field and by defining the specific action necessary to protect their
employees.

However, the proposal falls short in several areas: medical surveillance
programs; timetables for correction of identified hazards; triggers for the
ergonomics program; and, scope of jobs to be covered. OSHA must also make
clear that this proposal is a step on a longer road to protection, rather than the
last word. In the long run, OSHA will need to set actual exposure standards and
regulate particular operations.

The UAW testimony today will emphasize the following key points:

1. Ergonomics programs are the only means to prevent the majority of injuries
suffered by American workers in the automobile industry, and the manufacturing
sector generally. Approximately 60% of injuries in the auto sector are
muskuloskeletal disorders.

2. Practical ergonomics programs are in place in hundreds of worksites and
have set the stage for major progress.
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3. The Bureau of Labor Statistics 1998 survey shows the effectiveness of UAW
negotiated ergonomics programs.

4. Methods for measuring and relieving ergonomic stresses and procedures for
carrying out practical ergonomics programs have been developed and verified
over the last decade. The science is known. There is no valid reason to delay
action on an ergonomics standard until completion of an additional National
Academy of Sciences review.

5. The principal need over the next decade is abatement of exposure to physical
stresses.

8. The UAW has developed and implemented an ergonomics model for small
manufacturing suppliers and office and professional facilities, which
demonstrates that ergonomics is necessary and feasible in such facilities. These
programs also establish industry recognition of MSD risk factors and the
elements of a program needed to protect employees.

7. The OSHA process, including the rulemaking, is a model for allowing all
interested parties to have their say.

8. The present industry critique of the OSHA proposal rejects every concession
to industry that OSHA has made.

9. In conclusion, the ergonomics standard is necessary, and well within the
capabilities of small business to comply.

Each of these points is discussed in detail below:

1. Ergonomics programs are the only means to prevent the majority of
injuries suffered by American workers in the automobile industry, and the
manufacturing sector generally. Approximately 60% of injuries in the auto
sector are muskuloskeletal disorders.

The need for ergonomics abatement is most clearly shown in the Bureau
of Labor Statistics (BLS) Disabling Injury reports.' These studies compile
employer-supplied data on the types and causes of injuries and illnesses that
result in days away from work. The employer data are a sample of OSHA 101
forms for cases with days away from work.

OSHA has relied on this same database. We concur with OSHA that
these employer-supplied data probably under-report musculoskeletal disorders.
However, the data portray the full extent of the problem.

' Most recent data available are for 1997.
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In the motor vehicle parts sector (SIC 3714), the category of employment

Proportional Injury Ratios by Type
Motor Vehicle Parts {8IC 3714)
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MSD’s. In addition, about 20% of disabling injuries were in the “other” category,
which includes some MSD’s. So, the large majority of disabling conditions are
MSD's. For auto parts, 40% of injuries were coded as arising from repetitive
motion or overexertion, with an additional 11% in the “other” category. Back
injuries are the largest single diagnosis in this sector, 22%, and shoulder injuries
are 7%. Back and shoulder injuries are almost entirely of ergonomic origin. In
short, injuries preventable by ergonomics programs dominate the disabling
injuries in the motor vehicle parts sector, a sector with many small employers.

These data demonstrate that the biggest problems now faced by safety
specialists and suffered by workers are hazards that can be abated only by

ergonomics programs.

2. Practical ergonomics programs are in place in hundreds of worksites

and have set the stage for major progress.
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Every UAW-represented location in the Big 3 auto companies has a labor-
management ergonomics committee in addition to a labor-management health
and safety commitiee. These approximately 300 facilities employ about 350,000
hourly workers and additional salaried personnel, and represent a substantial
fraction of the US Gross National Product. The two UAW-represented
international transplant-assembly plants use the same structure. Labor and
management representatives on these committees are trained to analyze injury
and illness data to identify high injury jobs; to conduct risk factor analyses; and to
identify solutions to reduce ergonomic stresses. Dozens, if not hundreds, of
smaller UAW-represented parts suppliers have adopted this model as well. UAW
members
in the
service,
clerical and
public
sectors
have been
able to
implement
similar
programs.

These
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The common ergonomic abatement process used by these committees is
shown in the flowchart below. This process is a continuous improvement
process with no clear endpoint. in fact, participants believe that ergonomics
improvement is integral to a high performance manufacturing system, just as
quality improvement is.

Initially, these UAW ergonomic programs grew from massive penalty
OSHA citations for failure to record injuries and illnésses, and from citations
under the General Duty Clause. The programs were later codified in labor
contracts. Now, labor and management argue about the best way to do things,
and whether change is fast enough, but the need for ergonomics on this model is
not in dispute. Our ergonomics programs have been shown to reduce worker
injuries and to increase productivity.
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Ergonomics program activity goes well beyond the vehicle assembly, stamping, parts
manufacturing and parts distribution facilities of the Big 3 auto makers. Similar but less
elaborate programs following the same model, including job analysis methods and
labor management structure, have been implemented in many smaller UAW
represented workplaces. Ergonomics committees at these facilities are often trained
by UAW professionals. We have done this in parts plants, bicycle plants, a health

maintenance organization, and in clerical settings.

Injury Rates: Motor Vehicle Parts and Accessories, SIC 3714
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3. The Bureau of Labor Statistics 1998 survey shows the effectiveness of
UAW negotiated ergonomics programs.

Analysis by the UAW of the most recent government statistics shows that
safety and ergonomics programs prevented over 69,000 occupational injuries
and illnesses in 1998 in the vehicle assembly and parts sectors. Of these, at
least 41,000 were musculoskeletal problems prevented by ergonomics programs.

These data are derived from the Bureau of Labor Statistics’ annual injury
and illness survey data for 1998, released in December 1999. Reductions in
injury rates reported for key UAW workplaces give strong evidence for the
effectiveness of UAW safety and health programs generally, and especially for
the value of our ergonomics programs.

The UAW believes that the motor vehicle assembly (SIC 3711), motor
vehicle parts (SIC 3714) and automotive stamping (SIC 3465) sectors have gone
farther than most others in implementing ergonomics programs. My testimony



196

Testimony: Ergonomics in Small Businesses
UAW Health and Safety Department
April 13, 2000

concentrates on the auto parts sector, which has a higher number of small
employers. We selected 1994 as the baseline, because that is when ergonomics
programs were first likely to be fully implemented, and also to obtain a five year
period. For the auto parts sector, the total case rate dropped 12% over one year
and 33% over five years, while the occupational illness rate fell 17% over one
year and 34% over five years, Cumulative trauma disorders declined 13% and
24% over this time period.

Over this same period the total case rate, injury rate and CTD rate fell
slightly for all private employment, while the illness rate increased by a small
amount. The vehicle assembly rate however, dropped 5.5 times as fast as the
national average over five years, while auto parts dropped 4.5 times as fast.
Percentage reductions were 40% greater in vehicle assembly and 70% greater in
parts manufacturing compared to all employers combined.

These data show that ergonomics programs decrease the number of
worker injuries, with attendant savings to employers as well.

4, Methods for measuring and relieving ergonomic stresses and
procedures for carrying out practical ergonomics programs have been
developed and verified over the last decade. The science is known. There
is no valid reason to delay action on an ergonomics standard until
completion of an additional National Academy of Sciences review.

The important technical developments for effective ergonomics programs
emerged two decades ago, and the broad outline is now largely in place. The
driving force was combining the engineering and biomechanics disciplines with
medical science and epidemiology. Key institutions were the University of
Michigan and NIOSH, which have established the United States at the forefront
of the science of ergonomics. These technical developments include:

« Development of consistent methods to measure the physical stresses on the
human body. Stress is determined by the force exerted on a body. part, the
frequency of the motion, and the posture of the joint. The Force-Frequency-
Posture paradigm is common to both expert and checklist approaches to
ergonomic analysis;

« Acceptance of expert ergonomic analysis for measurement of risk factors
according to these methods;

« Development of simplified non-expert approaches to measufément of risk
factors (checklists);
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« Formulation of the NIOSH lifting guide and related biomechanical models which
take into account the weight of an object, distance from the body, and motion of
the body in lifing;

» Validated semi-quantitative risk factor checklists for hand, arm and shoulder
(upper extremity) cumulative trauma disorders;

« Diagnostic criteria for upper extremity CTD’s;
« Standardized physical examination protocols for upper extremity CTD's;

« Validation of symptom surveys and discomfort surveys (psychophysical
measures) as risk factor identification tools;

« Validation of risk factor checklist and symptom survey by workforce personnel
to identify high risk jobs and propose abatement methods;

« Acceptance of the plant ergonomics committee model, especially lay analysis
of risk factors using standardized checklists.

These scientific developments rest on an enormous body of published
work as well as practical experience. In 1997, NIOSH published a massive
compilation of ergonomics studies. The UAW believes that the NIOSH
compilation and analysis of virtually all available studies of work-related
musculoskeletal disorders settles the question whether there is sufficient science
underlying ergonomics. The studies show exposure-response relationships for
ergonomic stress factors and various health outcomes. NIOSH did an excellent
evaluation of hundreds of reports to show the weight and strength of the
evidence for cause and effect relationships, and conclusively confirmed that
increased stress causes increased injury.

Nonetheless, Congress subsequently funded a review of this issue by the
National Academy of Sciences.?. A steering committee was established in May

2 The NAS ergonomics report responds to seven guestions posed by Congressman Livingston;

1. What are the oconditions ‘affecting humans that are considered to be work-related
musculoskeletal disorders?

2. What is the status of medical science with respect to the diagnosis and classification of such
conditions? .

3. What is the state of scientific knowledge, characterized by the degree of certainty or lack
thereof, with regard to occupational and non-occupational activities causing such conditions?

4. "What is the relative contribution of any causal factors identified in the literature to the
development of such conditions in {a) the general population; (b) specific industries; and (c}
specific occupational groups?

5. What is the incidence of such conditions in (@) the general population; {b) specific industries;
and (c) specific occupationai groups?
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1998, under the auspices of the NAS Committee on Human Factors. The UAW
believed this review was unnecessary, but we recognize that NAS reviews are
frequently mandated by Congress when a sufficient number of members distrust
the conclusions of government expert agencies.

NAS studies typically consist of literature reviews and presentations at
open meetings, followed by a report drafted by the expert committee and
reviewed by the Academy members and other peer reviewers. The ergonomics
study involved an open workshop attended by 66 leading technical experts. The
UAW participated in this workshop, presenting evidence of our experiences with
ergonomics programs. The NAS issued a report on the study in 1899. The
summary conclusion was: “Scientific research clearly demonstrates that effective
work place interventions are available which can reduce ergonomic hazards and
prevent musculoskeletal disorders. There is evidence that interventions are cost-
beneficial for employers.” The report thus validated the scientific conclusions
cited by OSHA as the basis for its decision fo move forward with an ergonomic
standard.

In 1998, Congress commissioned a second NAS study of the same
issues. The UAW notes that the legislative history on the appropriations bill
funding the second study includes a letter signed by then Chairman Bob
Livingston and ranking member Dave Obey saying the study will not be the
justification for delay in promulgating the ergonomic standard. The UAW
believes that no significant change in the overall view of causation and
prevention of work-related musculoskeletal disorders will issue from the second
NAS committee.

In any event, the second NAS study will not quell controversy, because
opponents of the standard have already called for an investigation of the
investigation. Apparently, there are some in Congress who simply will not take
“yes” for an answer!

5. The principal need over the next decade is abatement of exposure to
physical stresses.

Many case histories show improved health outcomes on jobs where risk
factors had been reduced. Many facilities report reduced injury rates after
implementing ergonomics programs. Scientific studies show reduced injury rates
and symptom complaints after job changes. These case studies were reported in

6. Does the literature reveal any specific guidance to prevent the development of such
conditions in () the general population; (b) specific. industries; and (c) specific occupational
groups? :

7. What scientific questions remain unanswered, and may require further research, to determine
which cccupational activities in which specific industries cause or contribute to work-related
musculoskeletal disorders?
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the NIOSH conference and are regularly presented at professional meetings.
The data presented above show sector-wide reductions in. MSD rates in the
sector with the most advanced ergonomics activities. These successes are
reasons for government to keep pressure on employers to abate ergonomic
hazards.

The principal problem plant ergonomics committees report is not being
able to get high-risk jobs fixed in a timely fashion. High-risk jobs are jobs where
multiple injuries have already been recorded. Solutions are usually identified
directly from the risk factor analysis: the job task must be changed to reduce the
force, limit the number of repetitions of the same motion, or allow the worker to
do the job in a neutral posture. i

Routine solutions include raising loads off the floor with [ift tables,
adjusting the height of work, reducing the reach to get or place parts, damping
vibration, placing the tool or the work in a fixture, reducing or counterbalancing
tool weight. Many tricks of the frade are known to engineers and workers alike.
People from the workplace know job changes that will allow the work to be done
and reduce the stresses. Virtually all these solutions improve quality and
efficiency.

Nevertheless, to solve ergonomics problems and to reduce injury rates in-
the long term, an employer has to invest time and money up front. Unless
pressure for job improvement is maintained, employers will resist stepping up to
their responsibility.

6. The UAW has developed and implemented an ergonomics model for
small manufacturing suppliers and office and professional facilities which
demonstrates that ergonomics is necessary and feasible in such facilities.
These programs also establish industry recognition of MSD risk factors
and the elements of a program needed to protect employees.

The UAW has implemented ergonomic interventions at approximately 45
smaller UAW-represented worksites over the past five years. The optimal
intervention involves all the elements of the OSHA standard, except that MSD
management typically falls short of the OSHA proposal.

The essential element of the intervention is training of a worksite
ergonomics committee to analyze jobs and suggest interventions. This training is
now primarily conducted by a group of peer trainers, called Local Union
Discussion Leaders (LUDL’s). LUDL's are full time employees at UAW-
represented facilities. They are shop floor employees who move into a trainer
position because of their interest and demonstrated training skills. These persons
are released from work on union leave at UAW request to conduct-training
related activities. LUDL’s assigned to ergonomics training are usually
ergonomics committee members at their home facility. They have all taken at

10
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least a 40-hour course, conducted job analyses, received training technique
instruction and been fully evaluated by UAW Staff and University of Michigan
training evaluation staff.

Our experience with this training method indicates that because it is based
on hands-on activities, it ensures retention of information. The small group
discussion and problem-solving allows for direct learning from peers with
experience in the topic. The training includes extensive case studies through the
use of videos. In addition, it is delivered at the site. It includes a component
where participants evaluate real jobs on the shop floor, in real time.

The UAW has implemented successful ergonomics programs using this
training at numerous small businesses, including Jaquith Industries (Local Union
1128) in Syracuse, New York. With the completion of a recent 40-hour Practical
Ergonornics Training (PET) program, Jaquith workers are now able to evaluate
problem jobs and develop solutions. Some jobs in this shop are presently being
re-engineered to eliminate job hazards. In a recent letter to the UAW Health and
Safety Department from Jaquith's owners, they praised and credited UAW's
Health & Safety Department grant staff for a professional job in helping them to
assess their ergonomics concerns and offering solutions to the problems they
faced. : )

Other small employers who have worked with the UAW to establish
successful ergonomics programs inciude: Recycle Ann Arbor (Local Union 157)
in Ann Arbor, Michigan; Bosch Braking Systems (Local Union 2155) in Johnson
City, Tennessee; United Defense Systems (Local Union 683) in Minneapolis,
Minnesota; Sidler Corp. (Local Union 417) in Madison Heights, Michigan; and AP
Parts (Local Union 12) in Toledo, Ohio.

7. The OSHA process, including the rulemaking, is' a model allowing all
interested parties to have their say.

The ergonomics standard has been under consideration for ten years,
initiated by then-Secretary of Labor Elizabeth Dole. OSHA invited stakeholders
to participate in many meetings to discuss key issues in the rule before a
proposed standard was issued. NIOSH held an open invitation national
conference to present best practices. OSHA held a series of regional open
invitation best practices conferences. There was every opportunity for pre-
proposal input to all interested parties. '

A working draft of the ergonomics standard'was reviewed by small
business representatives under the SBREFA process, beginning in February,
1999, OSHA, together with the Office of Management and Budget and the Smalll
Business Administration created a panel to review and comment on a working
draft of the standard. The panel sought the advice and recommendations of
potentially-affected small entity representatives, consulting with 21 persons. This

1



201

Testimony: Ergonomics in Small Businesses
UAW Heglth and Safety Department
April 13, 2000

included a face-to-face meeting on March 24-26, 1992. The UAW notes with
concemn that small business representatives were given special status and
access to rulemakers to ask questions and make comments before workers and
the public had an opportunity for similar input. Nevertheless, in accordance with
law, the SBREFA panel submitted a report fo OSHA on April 30, 1999.

The SEBREFA panel made 36 recommendations to OSHA concerning the
ergonomics standard. OSHA responded to each one of them, as detailed in the
preamble of the proposed rule. Some comments resuited in modifications to the
cost estimates of the standard. Others resulted in clarifications or changes to the
explanation of the regulatory text. Finally, several changes in the regulatory text
were made in response to recommendations. These changes include: removing
a provision that employers must analyze jobs with "known hazards;” providing a
step-by-step incremental abatement process; and modifying the medical
management program to reduce potential cost to employers.

The UAW notes that some of the changes from the working draft made in
response to small business recommendations - in particular the incremental
abatement process - are now the basis for criticism by business representatives.

1 can also report that the ongoing OSHA ergonomics hearings continue
this open process. |1, along with a panel of UAW staff and local union
representatives testified in Washington on March 30, and appeared before OSHA
in Chicago on. April 11. And | have been present for testimony on several other
days as well. Qur group was among the hundreds of persons who asked for and
received time for presentations.

This committee should take note of the remarkably open nature of an
OSHA standard hearing. Prior to a hearing, OSHA issues the proposal and
explanation, -and invites written comments. The hearing starts with the OSHA
team which wrote the standard appearing on stage taking questions from all
comers, industry and labor, explaining and defending the proposal, on the record.
Then, OSHA presents experts, who have to appear and face questioning by all
parties under the same ground rules. After OSHA has laid out its proposal and
its evidence, anyone with an opinion can submit evidence and present oral
testimony. However, the price of appearing before the team which will write the
standard is taking questions from participants from industry, labor and OSHA,
also on the record. For questioning of witnesses, labor and OSHA have relied
principally on subject matter experts rather than lawyers. United Parcel Service,
the main opponent of the ergonomics rule, asked for two and a half days of
testimony, then dropped nearly all its witnesses and took just a couple of hours.

Ultimately, when OSHA promulgates a standard, the agency has to
respond to the substantial comments in the explanation (preamble) of the rule,
and eventually face court and congressional review -on whether substantial
evidence in the record, taken as a whole, supports the rule.

12
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It would be better to wait for all the evidence to be in before characterizing
the debate, but this committee deserves a report from the front.

8. The present industry critique of the OSHA proposal rejects every
concession to industry that OSHA has made.

OSHA responded to early industry comments by proposing a “plain
language” ergonomics standard, by allowing management ‘“flexibility” in
determining the exposure assessment methodology, by permitting management
to defer exposure assessment until injuries or symptoms complaints were
reported, by permitting the incremental abatement and the “quick fix” alternative,
and by “grandfathering” existing programs that meet the requirements of the
proposed standard.

Now, ironically, each of these concessions is a target of industry criticism.
Nevertheless, the UAW believes that OSHA can, and should, respond to these
criticisms within the bounds the current rulemaking process, and in accord with
the notice given to the parties.

Specifically, the UAW recommends that OSHA identify, in non-mandatory
sections of the rule, those risk assessment checklists and other methodologies
OSHA would accept. In addition, OSHA could give examples of criteria for force,
postural deviations and duration of exposure, which:-could be used to exclude
jobs from the reach of the standard. OSHA could also provide the criteria by
which alternative nationally-recognized methods or consensus standards could
be evaluated and accepted. This would provide guidance for employers who
want guidance, but permit flexibility for employers or others who want to use
alternative methods. Such specification would provide “safe harbors” for
employers. The UAW notes that industry commentary on the proposed rule
makes similar recommendations. )

9. In conclusion, the ergonomics standard is necessary, and it is within the
capabilities of small business to comply.

The underlying premise of the ergonomics standard is that an employer
who knows a job has injured an employee must take feasible steps to make the
job safer. Few would disagree with the propriety of this premise. The UAW and
many smaller employers have demonstrated that ergonomics programs are well
within reach. Straightforward risk assessment methods have been validated for
use by facility personnel without professional training. In many of our worksites,
these methods are applied predominantly by hourly workers, and training to use
these methods is also done by hourly workers. These methods both measure
hazard and validate abatement.

13
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In addition, smaller employers tend to use standardized equipment such
as hand tools and computer work stations which are essentially catalogue items.
In small shops, management tends to be closer to the floor and more intimately
familiar with production methods and processes than in larger enterprises. Small
employers can avail themselves of such other sources of additional technical
expertise as workers’ compensation insurance carriers, industry associations and
OSHA consultation and outreach programs.

Ergonomics works. It's time to get down to the business of applying
ergonomics.

FEM/BCS:mkh/fcg
opeiu494afl-cio
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Chairmanwoman Kelly and esteemed members of this Subcommittee:
My name is John Cheffer. | am a Professional Engineer (PE),
Certified Safety Professional (CSP), and Chairman of the American
Society of Safety Engineers (ASSE) National Governmental Affairs
Committee. ASSE, founded in 1911, with almost 33,000 members, is
the oldest and largest Society of safety professionals in the world. We
are dedicated to the protection of people, property, and environment

on a worldwide basis.

My testimony focuses on how ASSE views the proposed OSHA
ergonomics standard and how it could potentially impact small
business. It is also appropriate to point out that through my
professional life, I have personally worked with hundreds of small

businesses on safety and health issues, including ergonomics.

ASSE wants to be clear on the following point: The Society is a
supporter of OSHA as we believe the Agency maintains a national
focus on the importance of occupational safety and health, and there
is a need for a functional and understandable ergonomic standard that
enables all employers to recognize problems and learn how to solve
them. However, ASSE is concerned that the flaws in the proposed
rule - such as the single incident trigger and its interference with
established state worker's compensation programs -- and the rule's
complexity with respect to small business entity compliance may

result in the rejection of the entire standard. That is the precise reason
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why ASSE is the only organization that wrote an alternative proposal

for OSHA's consideration.

With respect to small business issues, a key question involves the
cost and complexity of performing an ergonomic analysis. OSHA has
provided insufficient information to enable the small business owner
or operator to understand the ergonomics issue and the proposed
standard, or to determine what actions must be taken in order to
identify and correct ergonomic hazards. ASSE is at a loss to see how
a small business employer without specialized training will be able to
use -the standard to prevent work-related musculoskeletal disorders
("WMSDs"). The current proposal is much too complex for the

average employer to use as a tool to address ergonomic issues.

ASSE believes that the Agency has underestimated the costs involved
in implementing and maintaining compliance with the standard. The
Agency gives the perception that ergonomic evaluation and controls
are not that difficult to understand and are inexpensive to implement.
However, ergonomics and cumulative trauma disorders are very
complicated technical issues. Most ergonomics problems cannot be
corrected through low-tech solutions such as having an employee
stand on a box, or propping up a computer monitor with a phonebook,

as OSHA has suggested.

w
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ASSE asked OSHA if it conducted any studies or research on how
many small business people can work the NIOSH Lifting Formula.
The Agency does not appear to have adequately studied this issue.
For example, while the NIOSH formula, Snook and Cirello tables,
and RULA are specifically referenced in the Preamble, we do not
believe that the typical small business person will able to learn all of
this in the hour of training allotted in the Preamble's cost assessment.
Later in the Preamble, OSHA acknowledges that more training may
be necessary depending upon the specifics of the operation, but this

additional training is apparently not factored into its cost estimates.

ASSE recently completed a survey of our members and other safety
professionals on the issue of consultation. A total of 4,500 safety
professionals were surveyed. While we readily acknowledge that this
is not a scientific evaluatioﬁ, it does give an excellent "snap shot" into
cost considerations. Our data indicate that the average hourly billing
rate for an ergonomic audit/evaluation is approximately $108 per
hour for each consultant. This is an across the board average, and

costs would probably be higher on the East or West coasts.

The basic problem with cost projection is that there are so many
variables involved in performing a quality ergonomic evaluation,
including the size and nature of the workplace and the workforce.
The time required to conduct an evaluation at a small business

involved with material handling or manufacturing would certainly be
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more extensive than an audit in an office setting, and the "fixes"
could be much more costly as well. Along with the initial
consultant's visit, there would be costs associated with report
preparation, follow-up consultation, potential revisions to an action
plan, and implementation of the recommendations. Based upon our
data and experience, the OSHA time estimates in the proposed rule
are inaccurate with respect to implementation of a work-related

musculoskeletal disorder prevention program.

With respect to the cost of correcting ergonomic hazards at a small
retail or service business, ASSE cannot give an overall estimate
because of the variety of work environments. However, I have
personally worked on issues which have run anywhere from $15 (e.g.,
changing table legs) to completely reengineefing a work process,
which costs thousands of dollars. Each situation is different -- that is
the key difficulty with assessing the impact of OSHA's proposed
ergonomics standard. There is no a one-size-fits-all approach to
ergonomics, and our core belief is that it is impossible to provide a

one-size-one-average-cost.

Another issue is whether OSHA could have identified successful
ergonomic intervention controls. On January 8-9, 1997, ASSE had
the opportunity to work with OSHA on a very successful conference
titled: Ergonomics, Effective Workplace Practices and Programs.

There were approximately 1,000 participants representing both the
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private and public sector. The conference focused on different
approaches to ergonomics. . The results were excellent, and it would
have been useful for OSHA to point to some of these intervention
strategies in the proposed rule's preamble for consideration by
interested stakeholders. Such examples could show how ergonomics
hazards have been effectively and efficiently addressed in the

workplace by employers.

In summary, although ASSE's overall experience with OSHA has
been very positive and we believe that a standard is needed, OSHA
should not finalize the rule as drafted in the November 1999 proposal.
OSHA must find an alternative method of protecting U.S. workers
from work-related ergonomic injuries while not adversely impacting
American small business. ASSE stands ready to work with both the
agency and Congress in ensuring that a standard is eventually

implemented that is both economically and technically feasible.

I thank you for your time today and would be pleased to answer any

questions that you may have.
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FOR IMMEDIATE RELEASE

Diane M. Hurns
Public Relations Manager
(847) 768-3413

dhurns@asse.org

ASSE SUPPORTS AN ERGONOMIC STANDARD,
QUESTIONS OSHA'S PROPOSAL

Des Plaines, Illinois (March 2, 2000) - In its comments filed today with the
Department of Labor on the proposed Occupational Safety and Health Administration
(OSHA) ergonomics standard, the American Society of Safety Engineers (ASSE)
expressed a need for such standards, but outlined several major concerns that must be
addressed before moving forward. Sparked by the possibility that the current negative
debates being waged countrywide on this issue could result in the standard being
totally rejected, the ASSE also provided a counter proposal, based on input from its
33,000 members, which offers a more reasonable and user friendly approach to the
control of workplace musculoskeletal disorders and ergonomic exposures than the
current OSHA proposal.

"This proposed standard can be of significant benefit to employees, employers,
professional safety and health organizations, and the country overall if and when it is
finalized," ASSE's President Frank H. Perry, PE, CSP, said in a letter to OSHA.
"ASSE will continue to support OSHA in the creation of a feasible ergonomic
standard, based on good science and sound technology, which will benefit all
stakeholders, however, we urge OSHA to consider our counterproposal in an effort to
assure that an effective standard is adopted."

Today is the final deadline for public comments on an ergonomics standard
proposed last winter by OSHA which would require employers in manual handling
and manufacturing operations to implement ergonomics programs in their workplaces.
However, the provisions of the standard could be triggered in any workplace
(agriculture, maritime operations and construction industries are not included in the
proposed rule) so long as one musculoskeletal disorder (MSD) is reported. MSD's are
associated with repeated trauma, including carpal tunnel syndrome and other
conditions that result from repetitive motions. They are also known as cumulative
trauma disorders.

"In addition, many of our members, who work for all types of industries, have
developed and implemented cutting edge ergonomic safety programs that have led to
significant decreases in the number of workplace MSDs," Perry continued. "In light of
this and other facts we believe that OSHA should consider a more incremental
approach to the ergonomics issue and promulgating a standard.”

Perry suggested the agency could promulgate a regulation addressing lifting and
back injuries followed by other workplace MSD standards and regulations. ASSE
suggests that OSHA consider utilizing the Meat Packing Guidelines as a basic
approach that can later be strengthened when the agency obtains more scientific and
technical data and other information on effective workplace MSD intervention
controls.

The ASSE is also urging OSHA to develop a more reasonable standard which
enhances occupational safety and health, and leave the issue of payment for
rehabilitation, social issues and workers' compensation reengineering to the existing
federal and state laws and regulations governing these areas. "We have concerns about
the apparent social engineering agenda contained in the current OSHA proposal which

http://www.asse.org/press13.htm 4/7/00
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overshadows the prevention aspects of the standard, " Perry continued. The ASSE also
believes that the 'one case' trigger called for in the standard is poor policy because
many ergonomic problems arise off-the-job and in the absence of a clear triggering
incident, getting at the root cause is extremely problematic. "If the cause is not in the
workplace, trying to fix the workplace will not reduce or eliminate injuries," Perry
stated.

OSHA's proposal, Perry noted, as written is cumbersome, confusing and unclear
because it does not adequately explain what the standard actually requires for 1) a
workplace ergonomic program, 2) the standard of proof to establish the program, and
3) how the workers restriction /payment portions of standard will do anything to
prevent workplace MSDs. The proposal, Perry stated, also needs to better focus on
overall safety and health issues and not shift the focus to compliance with ergonomics.
"We believe it would be poor policy to allow ergonomics to become the primary driver
of a safety and health program," Perry said.

The ASSE urges OSHA to promulgate this as a safety standard, not as a health
standard as they are proposing to do and believe that ergonomic injuries should not be
treated in a different manner than other workplace injuries.

ASSE's comments on the OSHA ergonomics proposal and a copy of ASSE's
counterproposal are posted on ASSE's web site at http://www.asse.org/ngecomm34.htm

ASSE officials will be testifying in a series of public hearings on the OSHA
proposal slated to be held in Washington, D.C. in March and May, and in Chicago and
Portland, Oregon, this April.

Founded in 1911, the ASSE is the world's oldest and largest professional national
safety organization. It's 33,000 members manage, supervise and consult on safety,
health and environmental issues in industry, insurance, government and education
nationally and globally.

230 -

Click here to go back to ASSE NEWS.
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March 1, 2000

U.S. Department of Labor

Occupational Safety and Heaith Administration

Attn: Mr. Charles Jeffress, Assistant Secretary of Labor
200 Constitution Avenue, NW (S.2315)

Washington, DC 20210

OSHA PROPOSED ERGONOMICS STANDARD
[Docket No. 8-777, RIN No, 1218-AB36]

Assistant Secretary Jeffress:

The American Society of Safety Engineers (ASSE), on behalf of its nearly 33,000
members, submits the following comments concerning OSHA's proposed
Ergonomic Program Rule, (64 Federal Register, 65768 11/23/99).

Enclosed are a series of documents along with this statement which are requested to
be officially made part of the docket. ASSE's review of the proposed standard
indicates that even though some changes have been made, its content and tenets are
still consistent with the original February, 1999 working draft. Thus, the ASSE
June, 1999 comments are still highly relevant to this proposal. The enclosed
documents include:

® ASSE June, 1999 Correspondence on the OSHA Working Draft

» ASSE June, 1999 Counter Proposal to the OSHA Ergonomics Working
Proposed Ruie

National Registry of Safety Professionals and Other Registrants
Background Information of the Board of Certified Safety Professionals
(BCSP)

ASSE Perspective Regarding The Proposed Rule

A major element of the Society's mission is to support sound regulatory actions
based on good science and resulting knowledge and actions which enable the
development of effective safety and health standards designed to facilitate the
identification and control of hazardous conditions and practices. From such
standards, hazard control methods, procedures, and programs are initiated to
promote positive and pro-active approaches to safety and health. An integral
element of these techniques is quality training and educational requirements, which
communicate the necessary hazard recognition, control, and avoidance information.
This methodology, when properly implemented, has the potential to effectively
reduce our nation's workplace injury and illness toll. ASSE takes the following
stance concurring promulgation of a mandatory ergonomics standard:

We commend the Agency for their efforts to develop a standard addressing a
significant problem in today's working environments. ASSE wants to be clear about
our view of the need for a functional ergonomic standard. We reaffirm our support
for many of the technical elements of the proposal, particularly those which follow
elements found in the "red meat” guidance document. However, there is a concern
that the end result of the debates and other potential actions relating to the proposal
will result in the rejection of the entire standard, Such a result will most impact
employees, the very people the proposal intends to protect.

ASSE perceives the proposal falling short of its original goals of sound science,
adaptability for small employers, utilization of safety and health professionals, and
creates an over-reliance on the role of health care providers and employees. The
Preamble attempts to mandate and mandate too much responsibility on both
employers and employees. Through the use of select sections, such as Quick Fix

http://www.asse.org/ngecomm34.htm 4/7/00
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and Grandfathering, the Agency maintains the proposed standard does not pose an
unusual burden upon the private sector, and thus, by default upon safety and health
professionals. In reality the proposal is actually casting a wide net of adverse
responsibility on the private sector and consequently on our members. These issues
are of great concern as we recognize the measure of performance will be how
compliance program managers decide to interpret and enforce the eventual
standard, not what the authors indicate they meant. Another issue is the capability
of compliance officers to accurately measure and understand the programs at the
sites they visit. While many ergonomic solutions can be considered logical and
evident, those situations requiring critical analysis and innovative solutions may not
be understood by the untrained observer, For these reasons a logical, clearly stated
document that employers, employees, safety professionals, and compliance officers
can understand is the best public policy.

Specific aspects of the proposal may force safety professionals into a no-win
regulatory situation regarding injury causation that is cutrently adequately handled
by state workers' compensation statutes. During the draft comment period ASSE
commented extensively about OSHA's February, 1999 draft proposal. We
concluded the original proposal was much easier to understand than the current
document. While OSHA's draft was a reasonable starting point, ASSE offered a
counter-proposal which is again recommended to the Agency. The ASSE counter-
proposal remains a sound discussion document that addresses the specifics of the
safety related ergonomic issues employees and employers face on a daily basis.

The most disquieting element of the current proposal is its significant departure
from previous standards making. This proposal ieans heavily toward correcting
issues that should be properly addressed by revising 29 CFR, Part1904, if incident
reporting is a real issue, or, if wages are an issue, by Wage and Hour standards
applications. ASSE sees the proposal potentially diminishing the abilities of safety
and health professionals and practitioners to address actual hazards and exposures
in the workplace. The proposed standard will over-focus employers on this issue, to
the exclusion of more important hazards and exposures as well as putting safety
professionals at odds with employers and employees as they are forced to address
social issues instead of safety issues.

Conclusions of ASSE's perspectives:

e ASSE supports the development of a stand-alone ergonomic standard. This
standard should be performance oriented. It should be applicable to all
employers and describe the basic tenets and best practices necessary for
successfully developing and managing an effective ergonomic program. The
standard needs to be supported by a cohesive outreach effort melding the
resources of OSHA, business associations, professional societies and
academia. Such a program can be supported by other positive reinforcement
actions such as penalty reductions for good faith efforts by employers; or,
because of the significant anticipated costs to employers, granting tax
credits for the creation/maintenance of an acceptable program.

The establishment of basic ergonomic management programs and increasing
employee awareness and involvement on these issues is not a burden to
employers when compared to other safety and health compliance
requirements. In fact, most efficient and effective ergonomic initiatives will
usually "dovetail" with other existing safety and health programs.

® ASSE believes there is science justifying the creation of such a standard.
ASSE accepts that the National Academy of Science (NAS) ergonomics
study released two years ago indicated an overriding basis for an ergonomic
standard. However, ASSE supports enhancing the knowledge base through
continued research into the causation, identification, and prevention of
ergonomic injuries.

ASSE Key Concerns With This Initiative

There are many ASSE members with cutting-edge ergonomic programs in effect.
Member provided data and anecdotal information indicates that these programs
have led to significant decreases in the numbers of workplace musculoskeletal

http://www.asse.org/ngcomm34 . htm 4/7/00
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disorders (WMSDs). While OSHA's dedication to reducing workplace injuries,
illnesses, and fatalities is well recognized, careful analysis will show that the
proposed standard may not have the expected positive impact on the reduction of
WMSDs in the workplace. Consequently OSHA should review the June 1999
ASSE counter proposal which offers a more reasonable and user friendly approach
to the control of WMSDs and ergonomic exposures than the current proposed rule.
There is a need to cull out of the proposal, from a sound scientific standpoint, those
provisions that will diminish the effectiveness of the standard.

Realistically OSHA should start over again and use the ASSE counterproposal as
the basis for a reasonable working standard. It is important that OSHA consider a
more incremental approach to the ergonomics issue. If the ASSE counterproposal is
not acceptable to OSHA, perhaps the Agency could promulgate a regulation
addressing lifting and back injuries followed by other WMSD
standards/regulations. Another possibility would be to utilize the Meat Packing
Guidelines as a basic approach that can later be strengthened as the Agency obtains
more scientific and technical data and other information on effective WMSD
intervention controls.

ASSE notes that some of the recommendations and suggestions of its original June
1999 comments to OSHA were incorporated into the current version of the
proposed rule. Although we appreciate OSHA's responsiveness, this standard still
encompasses requirements that are not reflective of sound public policy. To this
end, the following issues must be resolved by OSHA before the standard is
finalized:

Unnecessary Resistance to the Standard
Hundreds of ASSE members have contacted the Society in support of an
ergonomics standard. But, there is consensus that some sections of the proposal,
(e.g., the work restriction program resulting in unwarranted expense) will generate
unneeded resistance. There is concern within ASSE that the current proposal could
very well result in throwing the baby out with the bath water.

There is equal concern about the apparent social engineering agenda contained in
the document which overshadows the prevention aspects of the proposal. Although
an ergonomics standard is needed, if the Agency's proposal is defeated, we fear
there might not be another opportunity in the foreseeable future to try again. We
urge OSHA to propose a more reasonable standard which enhances occupational
safety and health, and leaves the issue of payment for rehabilitation, social issues
and workers' compensation reengineering to the existing federal and state laws and
regulations governing these areas.

WMSD Versus MSD

ASSE questions why OSHA stopped using the term WMSD (workplace muscular
skeletal disorder) and substituted MSD (muscular skeletal disorder). It is important
that the standard specifically recognize that the rule will only address workplace
ergonomic issues, and recommend that OSHA use the term WMSD to make this
differentiation. This proposal will create the situation where safety professionals, on
behalf of their employers, coworkers, clients, and associates, will spend significant
time and resources to address, manage, and control MSDs that have nothing to do
with the workplace. In addition, the definition and symptoms of an MSD are
consistent with those described in medical science books addressing exercise and
sports activity overexertion, thus, encouraging the reporting of injuries that have
nothing to do with workplace exposures and hazards. The proposed standard and
the resulting real and implied responsibilities ascribed to safety and health
professionals and practitioners will lead to unwarranted OSHA citations and
penalties, criminal sanctions (if the standard of compliance equals a health
standard,) and lawsuits.

The original 1998/1999 working draft was a much more reasonable and
understandable standard than the current proposal. Virtually every ASSE member
who reviewed the working document in February 1999 commented that the format
of the original proposal was easy to follow and understand. Such an approach
would have been beneficial to small businesses or other business entities that do not
have a safety professional on-staff or have access to a knowledgeable consultant.

Format Issues

http://www.asse.org/mgcomm34.htm 4/7/00
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However, there is now a consensus that the current draft is a significant regression
from the 1998/1999 document. The proposed rule is cumbersome, confusing, and
unclear. The Society has been reviewing the document since it was published and
still find it unclear as to what the standard actually requires for 1) a workplace
ergonomic program, 2) the standard of proof to establish the program, and 3) how
the worker restriction/payment portions of standard will do anything to prevent
‘WMSDs.

The Preamble is very confusing and mainly consists of OSHA's justification for the
proposed rule, (specifically the material on workers restriction program). A detailed
review of worker compensation statutes is irrelevant to such a standard. All of the
justification language should be eliminated from the preamble, and if used at all, be
included as non-mandatory appendix for those who would have interest in reading
it. The preamble should explain the intent of the standard, provide employer and
employee comment and OSHA's reaction to such comments, provide
interpretations, offer insights to future enforcement mechanisms, and provide
technical insight on the standard itself. As drafted however, the Preamble fails to
adequately explain these areas, and instead, is dedicated to self-justification by
OSHA of the standard.

Loss of Focus on Overall Safety and Health

The structure of this standard will de-emphasize an overall efficient/effective safety
and health management program and shift the focus and resources to that of
compliance with the proposed ergonomic standard. A sound ergonomic program
should be part of an overall efficient/effective safety and health program. It would
be poor poficy, and an unfortunate consequence, to allow ergonomics to become
the primary driver of a safety and health program.

Mechanization Versus Human Labor

ASSE strongly favors the establishment of a stand-alone ergonomic standard. The
Society has been dedicated to the protection of people, property, and the
environment since 1911, thus, protection of the worker is of paramount importance
to us. Our concern is that if the standard will not reduce the number of WMSDs,
and is considered to be unreasonable and unduly expensive, it could encourage
employers to eliminate permanent jobs and consider other alternatives such as using
off-shore suppliers, increased mechanization of the workplace, and changing work
practices/procedures to reduce its workforce.

Since the proposed rule was published in November 1999 we have received many
calls from members working in the insurance industry or consulting asking for
cost/benefit information on the proposal. There are increasing attempts by
companies to correlate the financial impact of the standard with that of mechanizing
specific job functions, (e.g. instead of paying a worker to run a shrink-wrap
machine, will the standard now make it more economically feasible to move it oft-
shore).

Safety Standard - Not a Health Standard

There is significant disagreement with the OSHA position that ergonomics is a
health issue and that the rule should be promulgated as a health standard. Most
cumulative trauma disorder is the result of soft tissue damage, consequently this a
workplace injury issue. The standard should be promulgated as a safety standard. If
an employee had a soft tissue injury in the workplace due to a "pinching" incident,
the relevant safety standards would be applicable. Why are soft tissue ergonomic
injuries being treated in a different manner when it would be more consistent with
OSHA policy to process this initiative as a safety standard.

Quick Fix

ASSE supports the intent of the Quick Fix provision. However, we are puzzled why
OSHA thinks an employer will know in four months whether or not the contro}
method has worked. If the incident involves one worker, and that worker is part of
worker restriction program, then the worker may not be part of the process to
eliminate the WMSD. Under the OSHA scenario it is possible the employer would
have to correct a WMSD exposure without having the key players involved. There
needs to be a longer intervention period. A minimum of nine months seems more
realistic.

http://www.asse.org/ngcomma34.htm 4/7/00
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n Concept
nt of this concept is to promote a team approach fo ergonomic
programs and establish some documented levels of responsibility. However, the
proposed standard seeks to identify specific individuals to be responsible for the
establishment of programs and the initiation of corrective action. In many cases,
these employees will be the staff safety professional or perhaps third-party
consultants. The primary mission of the safety professional is to provide
information to management supported by good science and sound technology..
ASSE's concern is that during implementation and interpretation of the standard,
OSHA could hold safety professionals responsible for wotkplace ergonomic issues
beyond their control. Clarification is needed on the following issues:

Would prompt communication of identification of hazards and suggested
courses of action or cotrections to responsible management leadership, by
safety professionals, meet the intent of the standard?

Would a safety professional be potentially held personally fible under the
Occupational Safety and Health Act if histher suggested corrective action
wag not taken and the result was an ergonomic injury to an employee?

What would be the tort liability of safety professionals arising from
workplace ergonomic injuries?

[

When will OSHA provide rationale in its Preface/Preamble addvessing these
concerns and clarifying the exposures of the “responsiblz person” ?

will, and if not why not, the language of the standard provide such a shield
for the safety professicnal is his or her assigned staff/non-employer role?

One Case Trigger
ASSE believes tha: retention of the "one case” trigger canaot be substantiated by
accepted recognized practices and procedures regularly employed in the safety
profession, While we acknowledge the "one case" trigger may not necessarily
require the implementation of the standard, this requirement s 2 “lightning rod” for
resistance by employers. This specific section Is not supported by good science and
seund technology as one case of 2 WMSD is simply not indicative of systemic
problems. Finally, this provision is cenfusing and appears to be a stutter step
approach to addressing an Issue which other standards make much easier.

One of the biggest issues to our members is determining when an ergonomic injury
is work-related. The workplace ergonomic analysis provisions of the proposed rule
are designed to address this issue, but such analyses often reach unclear and
disputed conclusions. Many srgonemic problems arise off-the-job, and in the
absence of a clear triggering incident, getting at the root cause is extremely
problematic. If the cause s not in the workplace, trying to fix the workplace will
ot redice o eliminate injuries. Thus, we see the “one case” trigger as being poor
policy. OSHA has heard this point repeatedly from ASSE and other stakeholders,
however, we hope it will not be again ignored. Small Business [s
There is insufficient information to enable the small or operator to
understand the ergonomics issue and the proposed standard, ASSE is at a loss 1o see
how a small business entity without specialized training will be able to use the
standard to prevent WMSDs. The original draft was much more understandable to
small business, whereas the new proposal will be considered by most of them o be
virtually incomprehensible.

Work Restriction Program

“This standard must not establish the tenet of irrefutable presumption of guili, &
presumption of guilt thet our members will be forced to address, manage, and try to
controt. In some inGustries this issue might not arise, but this standard will impact
much fess obvious cases that cannot be readily resolved through root cause
analysis, It could lead to the creation of an OSHA equivalent to Superfund that
would only lead to an endless and expensive rise in the rates of litigetion. This issue
is perhaps summarized by the question - - when is a potential or existing ergonomic
hazard permanently controlled?

http://www.asse.org/ngcomm34.htm 4/7/00
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We believe the Work Restriction Protection provision will have a significantly
negative impact on the different state worker compensation systems. The long term
impact of such a policy will be the placement of adverse burdens on safety
professionals, and their employers, clients, and workers they are bound
professionally to protect. As OSHA improperly makes an assumption that any MSD
is work-refated, the potential result of this policy could be to mire safety
professionals in trying to worksite fixes o address a series of open-ended
medical situations unrelated to actual workplace hazards or incidents. .

The OSHA analysis, included in the Preamble addressing this issue, remains vague
and unresolved. We understand it to say that while injuries, in general, are
decreasing and similar decreases are experienced with physical stress, strain and
sprain, {reference Liberty Mutual and BLS data) OSHA believes there is significant
underreporting of ergonomic injuries. it appears OSHA believes this is occurring
only with ergonomic injury. Such a scenario seems inconsistent with history and
even the Agency's own statements. Also, OSHA's own survey of employer
recordkeeping accuracy showed that the overwhelming majority of employers do
report accurately.

The proposed rule also would provide employees with time off of work at 90% pay
after taxes. The proposed rule, in effect, will provide a pay raise to those who are
not at work since there will not be any commuting cost or other expenses associated
with going to work. With the entire country moving toward efficient and effective
rehabilitation of workers through improved medical management systems, why is
the Agency would pursuing a policy which encourages a person to stay home?

This section (WRP) should be removed in its entirety. The oblective of OSHA is to
prevent injuries, illnesses, and fatalities. It is not to address how individuals are
compensated during rehabilitation. There are already a whole series of federal and
state laws addressing this issue. ASSE Is convinced these provisions will be fought
out eventually in the courts by industry organizations with OSHA's position not
prevailing.

Grandfathering Clauses

The grandfathering clause is functionally ineffective, particularly for the smail
employer since the program must still be equivalent to what OSHA requires. The
grandfathering concept is too vague. Based upon previous experience, compliance
officers may enforce the standard in an arbitvary wanner due to lack of training,
cettification, and experience. Such deficiencies could lead to chaos through
different interpretations of whether hazards and exposures are limited to a given
case. ASSE members and safety professionals who have already established ergo
programs may have to jump through many hoops to convince a compliance officer
that their program meets the requirements of the standard. Finally, the standard of
proof is going to present significant problems.

Data and Cost Considerations
Careful review of the existing materials indicates that OSHA has not provided
accurate case cost data. The Agency has significantly underestimated the costs
necessary to implement and maiutain the standard. As an example, while it appears
that OSHA is planning on selective enforcement, the Agency is trying to give the
perception that ergonomic evaluation and controls are not that difficult to
understand and implement. However, ergonomics and cumulative trauma disorders
are very complicated technical issues. Has OSHA conducted any studies or research
on how many business people can work the NIOSH Lifting Formula for a multiple
step lift with a twisting action in it? While the NIOSH formula, Snook and Cirello
tables, and RULA are specifically referenced in the Preamble, we do not believe
that the typical business person will able to learn all of this in the hour of training
allotted in the Preamble's cost assessment. However, later on in the Preamble
OSHA discusses how more training may be necessary depending upon the specifics
of the operation. This issue needs 1o be addressed more thoroughly to avoid
additional legal challenges refated to the economic feasibility and the Agency's
compliance with Regulatory Flexibility Act (RegFlex).

Competency Issues . .
The standard will surely trigger = significant need for trained safety professionals.
However, ASSE was distressed 1o learn that OSHA does not recognize the

http://www.asse.org/mgcomm34.htm 4/7/00
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importance of using competent safety and health professionals and qualified
consultants to conduct or direct ergonomic programs. OSHA should encourage
employers to use staff satety professionals, or contract with those safety
professionals who have the competence and expertise to conduct ergonomic related
activities.

A historical concern of ASSE is that the safety profession is heavily regulated in
regard to how a function/practice is to be conducted, but, there has been little if any
guidence addressing the level of competence of those whe perform these activities.
OSHA may have to define the competence of safety professionals in the future as
related to its proposed standards. ASSE stands ready to assist when this issue arises.
The Society has advocated professional competence for almost ninety (90) years.
Accordingly, we have the resources, expertise, and history to assist with this issue,
{e.g. ANST Z590 proposed rule, National Registry of Safety Professionals and
Other Registrants, introduction of legislation defining in numerous
states).

Third Party and Record Confidentiality

ASSE is very cancerned that OSHA believes the establishment of an ergonomic
program can he justified through hazards identified in an insurance audit or
consultant's report. This infers that consultant/insurance reports must be made
available to & compliance officer during an inspection. We suggest an approach to
that introduced in the 1997 version of the SAFEAet, where an administrative law
judge would decide based on an in-camera-review whether the Agency's request for
consultants' audit reports is warranted. ASSE further notes:

e OSHA would base the establishment of a program on the réport of a
consultant. OSHA has opposed the use of consultants for voluntary third
party audits and evaluations and has criticized their level of integrity,
knowledge, and ability, However, in this case OSHA would deem the report
of a consultant as authoritative when deciding whether or not an ergonomics
program must be implemented. We find these positions to be inconsistent,
and request clarification. If OSHA mistrusts safety and hezalth consultants to
such a degree as it previously expressed in Congressional hearings, why
would the Ageney now take their reports as gospel for the sake of enforcing
this standard,

-

OSHA must ensure some privacy for consuitant/insurance reports in order
to motivate employers to take viable action to foster a safe and healthful
workplace.

ASSE believes that ensuring privacy for consuitant/insurance reports
increases the level of responsibility that the private sector will take for the
safety of its workforce.

Ensuring privacy of consultant/insurance reports encourages aceurate
recordkeeping. Having accurate data is a key component in identifying
potential or latent workplace hazards.

There are still 2 significant number of employers in the United States who do net
have ergonomic programs. Thus, the creation of this standard could place a
renewed national focus on the importance of ergonomic management programs.
Iffwhen the standard is promulgated, there is little question that assistance in
creating and maintaining efficient/effective ergonomic management programs will
be needed. The needed level of expertise is beyond the skills of many companies
not employing on-staff safety professionals. In order to meet the expected need of
consultation services, OSHA should consider reviewing a pilot program for
voluntary third party ergonomic audit and evaluations, and work with the
accredited private sector professional certification bodies, public and private
recognized registries, and with credible/professional membership organizations to
help ensure that consultants have an acceptable Jevel of competence. We think the
private sector might be more willing to accept the tenets of a standard if there were
an employer support process similar to the one proposed in the SAFEAct.

httpe//www.asse.org/ngeomm34.htm 4/7/00
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Employee Invelvement

OSHA believes that the employee may be the best person to recommend changes to
their job, However, it is true only if employees are well trained and have accessible
guidance. The experience of ASSE's members (who perform thousands of
ergonomic consultations per year) is that even employees who have been well
trained miss very important issues when dealing with a multi-factorial problem,
which most ergonomic issues are.

While there needs to be a section in the standard addressing employee involvement,
we are concerned that the philosophy of the proposed standard is not consistent
with most business environments. Most working environmerts include employee
communication at some level in the work process. While there clearly needs to be
language in the standard including employees, the tone and mandates of the
standard lead us to question the intent of OSHA. The Agency has written a standard
which addresses a 1930's management philosophy. ASSE suggests that there should
be employee participation language similar to the February 1999 working draft,
which included employee involvement but did not bog the document down with
unneeded and unclear minutia.

Employee involvement is a great asset to a program, and it needs to be emphasized.
However, it must remain in balance with management accountability. While ASSE
generally tries not to comment on employer/employee relations issues, the standard
places too much emphasis on employee mvolvement to the point of having
employees control the ergonomics programs. This imbalance could improperly shift
QOSHA's rofe from a safety and health enforcement agency to a reviewer of
employee/emplayer relations programs.

The relationship of employees to employers is a subject central to the Qccupational
Safety and Health Act of 1970 ({OSHA Act). The OSHA Actencourages employers
and employees to jointly work to reduce the number of hazards in the workplace. i
should stimulate employers and employees to institute and perfect safety programs.
ASSE questions the ultimate intent of the emphasis on employee involvement. We
cannot understand, nor rationalize a skewed emphasis which apparently goes well
beyond a beneficial relationship between employers and employees.

Health Care Professionals
There Is great and good concern that the proposed rule allows health care
professionals 1o provide ergonomic coasultations in the workplace regardless of
their occupational safety and health professional background. In fact, OSHA's
belief that it is important to single out acalthcare professionals as being qualified to
perform ergonomic evaluations, and not recognize safety professionals or industrial
hygienists in the proposal is poor public policy and is indefensible.

The proposed standard appears to allow health care professionals unfettered access
to the workspace. 1t seems the opinions of health zare professionals are virtually
unqusstionable. The proposal also specifically recognizes they have the opportunity
to suggest workplace changes. While some health care providers are qualified to
provide such consultation, many others fack the background, experience, or
technical edueation to provide such consultation. Including health care
professionals, certe-blanche, does not make sense from any perspective and we
vigarously oppose this provision, There is an urgent need for OSHA to look at the
issue of credentials for those professionals qualified to perform ergonomic
evaluations.

Comments in the Preamble would indicate that some employers, particularly in
rural areas, are more concerned with access to health professionals {doctors,
physicians assistants and nurse practitioners,) and not as concerned with the
qualifications of such providers. As OSHA has focused on the importance of health
in this standard, ASSE is perplexed that the Agency apparently is not calling fora
higher level of knowledge and competency for those health care professionals listed
as qualified to administer to injured workers.

Training Issues L
A significant portion of the proposal is dedicated to the importance of training.
Significantly, the Society is the secretariat of the accredited American National

Standards (ANSI) project titled; 2490, Criteria for Best Practices in Safety, Health,

http://www.asse.org/ngeomm34 htm 4/7/00
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and Environmental Training. This standard is a work in progress which, when
created/approved, will have significant impact on safety, health, and environmental
training and federal/state legislation and regulation impacting such training. The
Morella Amendment to the National Technology Transfer and Advancement Act of
1995 requires that national voluntary consensus be considered for implementation
during formal rule making, Most importantly, OSHA has a representative on the
Z490 committee creating the proposed rule, and we recommend that the agency
consider recognizing/citing the standard in the rule after it is approved through the
ANSI process. :

Other Issues

® ASSE appreciates the additional thirty (30) days to extend the public
comment period. However, we are concerned by the OSHA position that
only those stakeholders who arranged to physically testify may submit
additional comments to rebut statements made in the public hearings. OSHA
leadership also stated a policy that interested parties can send his/her own
personal comments to their respective associations/societies for submission
to the record, if the organization chose to testify at one of the public
hearings. This policy will force organizations ltke ASSE to do one of two
things. ASSE must either submit comments that the Society does not agree
with from a philosophical/technical perspective, or there will be a screening
of views and comments from interested stakeholders. This is poor public
policy. The general public should be able to send in a rebuital comment to
any statement entered into the record during the hearings.

If an employer worksite has one WMSD occur in several different jobs, it
appears that the standard requires that the employer "attack" all of these
problem jobs at once. This issue becomes significant since it impact draws
away resources from other important safety and health initiatives to meet the
requirements of this standard.

ASSE supports involving employees in a workplace ergonomic program.
However, ASSE also concern that the Agency is trying to use this standard
in an attempt to prohibit traditional safety incentive programs. We
recommend that the language proposed in the regulation not be used to
prohibit traditional safety incentive programs. ASSE defines such programs
as those activities which are part of a broader safety and health initiative and
are in place to enhance the program and procedures, not merely as a focus
on "accident reduction.” Compliance officers need to be trained to recognize
the distinctions between effective incentive programs which are part of a
broader safety and health program, and not simply serving as the entire
program or the primary element of it. Incentive programs must emphasize
accurate reporting of work-related injuries/ilinesses irrespective of the effect
on the incentive program award status.

‘While ASSE had the opportunity to provide insight to OSHA on the
ergonomics issue through stakeholder meetings and correspondence, the
proposed standard was circulated to organizations prior to its publication in
the Federal Register. All stakeholders should have equal opportunity to
provide insight on this proposed rule under the usual and prescribed rules of
public notification.

The "IS/IS NOT" tables of Manual Handling Jobs and Manufacturing Jobs,
in the Definitions Section, appear reasonable and should be retained without
change.

We hope our comments will be of assistance to OSHA. This proposed standard can
be of significant benefit to employees, employers, professional safety and heaith
organizations, and the country overall if/when finalized. ASSE will continue to
support OSHA in the creation of a feasible ergonomic standard, based on good
science and sound technology, which will benefit all stakeholders. We thank you
for your attention to this matter, and if we can be of assistance please feel free to
contact the Society.

http://www.asse.org/ngcomm34. htm 4/7/00
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Sincerely yours,

Frank H. Perry, CSP, PE
Society President, 1999-2000

Copy To: ASSE Board of Directors
ASSE Couneil on Professional Affairs
ASSE Governmental Affairs Committee
ASSE Contact List

see also:

ASSE Update on the OSHA Ergonomic Draft Standard Upcate (1/00)

ASSE Request for Comment Period Extension - OSHA Ergonomic Draft Standard
(12/59)

ASSE Statement on the OSHA Proposed Erg